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TO  THE  READER, 


More  than  twenty  years  have  elapsed 
since  the  essay  now  submitted  to  the  pubUc 
was  announced  by  Mr.  Butler  in  one  of  his 
valuable  notes  to  the  octavo  edition  of  Coke 
on  Littleton.  At  that  time  one  half  only  of 
the  volume  had  been  written,  and  that  half 
was  in  an  imperfect  state. 

In  the  interval,  every  authority  which  has 
occurred  has  been  enlisted  into  the  service  of 
this  work.  Though  merger  be  the  subject, 
yet,  in  substance,  the  volume  contains  a 
Treatise  on  Estates,  and  may  be  considered 
as  an  essential  part  of  the  undertaking  in 
which  the  author  is  enojaged. 

Though  merger  be  in  itself  an  abstruse 
subject,  3^et  any  person  may,  at  the  most 
early  period  of  his  studies,  safely  take  this 
volume  into  his  hands,  and  peruse  it;  as  an 
elementary  treatise,  and  as  the  means  of  add- 
ing to  the  stock  of  knowledge  to  be  acquired 
in  the  progress  of  his  studies.  Without  pur- 
suing this  mode  of  treating  the  subject,  the 
learning  of  merger,  though  highly  useful, 
would  not  have  been  interesting.     The  vo- 


viii  TO  THE^READER. 

I  nine  now  contains  at  least  three  thousand 
propositions,  on  subjects  of  every  day's  oc- 
currence ;  and  there  is  scarcely  a  passage 
throughout  the  work  which  will  not  be  found 
useful  even  in  the  earlier  part  of  the  student's 
career. 

Although  some  errors  will  no  doubt  be  dis- 
covered  in  this  work,  yet,  in  detailing  the 
language  of  reports  and  of  text  writers,  an 
attempt  has  been  made  to  caution  the  reader 
against  those  errors  into  which  he  might  be 
led,  by  positions  which  are  doubtful,  or  are 
supposed  to  be  over-ruled,  or  not  to  be  well 
founded. 

This  is  a  very  important  part  of  an  ele- 
mentary work;  and  one  which  cannot  be  too 
generally  introduced  or  carefully  observed. 

Should  the  reader  derive  as  much  benefit 
from  the  perusal,  as  the  author  has  in  the 
compilation,  of  this  volume,  the  end  which 
he  proposed  to  himself  will  have  been  fully 
attained. 

7,  LincolrCs  Inn,  New  Square. 
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ox 


CONVEYANCING. 


ON  SURRENDERS, 

INCLUDING 

MERGER. 

INTRODUCTION. 

THE  surrender  of  estates,  and  tlie  form  of 
the  instrument  of  surrender,  will  be  the  sub- 
ject of  this  volume. 

As  the  merger  of  the  estate  to  be  surren- 
dered, forms  a  circumstance  in  the  definition 
of  a  surrender,  the  law  of  merger  of  esta.tes 
is,  of  consequence,  intimately  connected  with 
the  law  of  surrender  (a). 

Besides,  the  law  of  mei'gcr  is  in  itself  a 
curious  and  interesting  learning,  scattered  in 
the  books,  and  not  collected  with  scientific 
skill,  or  in  a  detailed  manner  in  any  work  : 
also,  as  this  subject  will  be  found  worthy  of 

[a]    1  Inst.  337  b. 
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2  ON  MEIKiER. 

iiolicc,  in  proportion  as  it  is  thoroiiohly  under- 
stood, tlic  first  and  a  large  part  of  this  volume 
will  be  devoted  to  a  review  of  the  learning 
applicable  to  merger.  This  will  be  done  from 
the  fullest  conviction,  that  its  importance, 
illustrated  as  it  will  be  with  observations  lead- 
ing to  practical  conclusions,  will  engage  the 
attention,  and  invite  the  study  of  those  for 
whose  use  this  work  is  designed.  No  subject 
has  engaged  more  of  the  author's  attention 
for  the  last  twenty-five  years,  or  received  a 
greater  portion  of  his  research. 

To  the  conveyancer  in  particular  this  learn- 
ing is  of  high  importance.     The  security  and 
sometimes  the  foundation  of  a  title,  depends 
on  this  learning ;  and  now,  since  the  practice 
of  procuring  an   assignment  of  outstanding 
terms,  to  protect  the  inheritance,  is  so  gene- 
rally adopted,  this  learning  frequently  decides 
the  inquiries  necessary  to  be  made  for  exist- 
ing incumbrances.     Sometimes  also  the  ad- 
vantage   of    priority,     as    between    incum- 
brances, {]))  will  be  lost  for  want  of  sufficient 
caution  in  the  application  of  this  head  of  the 
law.     That  titles  are  open  to  objections,  or 
free  from  them,  is  a  conclusion  frequently  to 
be  drawn,  on  a  review  and  consideration  of 
this  subject.    Gentlemen  engaged  in  the  othe  r 
departments  of  the  profession,    have  some, 
though  perhaps  not  equal  occasion  to  be  in*- 

{h)  Hashet  V.  Strong,  2  Str.  689. 
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timately   acquainted   with  this    learning,  (c) 
That  an  action  of  ejectment,  or  of  waste,  (d) 
may  or  may  not  be  maintained;  that  an  estate 
shall  be  considered  as  held  in  possession,  or 
in  reversion,  or  in  remainder;  (e)  that  a  sub- 
sequent mortgagee  for  a  valuable  considera- 
tion, and  without  notice  of  a  former  mort- 
gage, shall  prevail  over  the  prior  mortgagee, 
by  obtaining  a  conveyance  of  a  legal  estate, 
anterior  in  point  of  time,  or  the  order  of  its 
limitation,  to  the  estate  vested   in   the  first 
mortgagee;  that  judgment  in  a  writ  of  dower, 
shall  be  with  a  cesser  of  execution,  during  a 
term  or  not ;  that  there  is  or  is  not  a  com* 
plete  right  in  a  husband  to  curtesy,  or  in  a 
wife  to  dower ;  that  a  writ  of  right  may  or 
may  not  be  maintained  ;  that  a  common  re- 
covery is  good  or  bad ;  that  the  demandant's 
writ  may  be  abated  or  not  ;   that  a  joint- 
tenancy  is  or  is  not  severed  ;  that  a  contin- 
gent remainder  is  or  is  not  destroyed,  or  does 
or  does  not  admit  of  destruction  ;  that  pre- 
ference shall  be  given  to  the  heirs  on  the  part 
of  the  father,  or  of  the  mother;  that  the  heir 
of  the  purchasing  ancestor,  or  the  heir  of  the 
person  last  seized,  shall  succeed  to  the  estate  ; 
that  the  present  owner  deriving  his  title  partly 
under  an  intail,  and  partly  by  descent  of  the 
expectant  fee,  shall  hold  the  lands  charged 

(c)  Co.    Lit.   273  b.   338  b.  (e)    Willoughhy  v.  WlUou(jh- 
Com.  Dig.  Surr.  L.  2.                      hy,    I  Term  Rep.  7G3.    1  Coll, 

[d)  1  Inst.  338  b.  .luridica,  337. 
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with  the  debts  of  his  ancestor,  or  discliarged 
from  the  same  ;  that  a  tenancy  by  copy  of 
court  roll   has  ceased ;  that  a  conveyance  is 
operative,    are    conclusions    which   must   be 
drawn  in  a  great  variety  of  instances ;  and  it 
will  happen  more  frequently  than  is  generally 
supposed,  that  these  conclusions  cannot  be 
drawn   without  reference  to  the  law  on  the 
merger   of   estates.     That   these    and    other 
considerations  of  the  same  nature  arise  out 
of  this  learning,  will  appear  from  a  perusal 
of  this  essay.     The  necessity  then  of  study- 
ing a  head  of  law,  involving  so  many  import- 
ant considerations,  is  too  obvious  to  require 
a  recommendation  enforced  in  strong  terms. 
Perhaps,  it  may  be  advanced,  that  few  sub- 
jects are  more  deserving  of  investigation ;  and 
it  is  w^ell  known,  that  few  have  received  a 
smaller  portion  of  attention.  Numerous,  and, 
in  many  instances,  refined  distinctions  arise 
out  of  the  law  relevant  to  this  subject.  Several 
])oints  connected  with  this  learning,  still  re- 
main open  for  litigation  ;  consequently,  they 
leave  room  for  doubt,   and    therefore  merit 
inquiry  and  examination.     On  this  occasion, 
as  in  the  attempts  already  made,  the  author 
will  be  content  to  propose  the  rules,  to  ex- 
hibit the  instances  to  which  they  apply,  and 
state  the  circumstances  under  which  distinc- 
tions arise,  on  the  one  hand  admitting,  and 
on  the  other  hand  excluding  the  application 
of   the    doctrine.      This    plan   is   sufficiently 
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comprehensive  for  his  purpose.  It  will  enable 
him  to  advert  to  the  cases,  furnishing  exam- 
ples of  the  distinctions  ;  to  introduce  the  ex- 
ceptions, and  observe  on  the  points  still 
remaining  unsettled.  With  candid  and  liberal 
men,  the  difficulty  of  the  subject  to  be  ex- 
plored, only  by  means  of  intricate  and  un- 
beaten paths,  will  be  an  excuse  for  the  defects 
and  even  the  errors  they  shall  discover.  From 
those  most  distinguished  for  their  abilities 
and  their  knowledge,  and  those  revered 
judges  who  fill  the  most  eminent  stations  in 
the  profession,  he  knows,  by  experience,  that 
most  candor  and  liberality  are  to  be  expected. 
They  of  all  others  are  best  qualified  to  judge 
of  the  difficulty  of  writing  a  treatise  on  this 
subject. 
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CHAP.  J, 


On  the  Objects  and  Definition  of  Merger. 

The  object  of  merger  is  to  accelerate  the 
possession,  or  at  least  tjie  estate  in  which  the 
merger  takes  place.  This  observation  will 
disclose  the  reason  of  several  of  the  determi- 
nations, particularly  the  doctrine  of  the  mer- 
ger of  terms  in  each  other. 

A  definition  of  merger  (a)  is  not  easily 
given,  and  it  is  less  easy  to  present  the  reader 
with  an  accurate  and  summary  view  of  the 
circumstances  which  furnish  the  conclusion 
that  a  merger  has  taken  place.  (Z^)  Sometimes 
merger  is  described  to  be  whenever  a  greater 
estate  and  a  less  coincide  and  meet  in  one 
and  the  same  person,  without  any  intermedi- 
ate estate,  whereby  the  less  is  immediately 
annihilated,  or  is  said  to  be  merged,  that  is, 
sunk  or  drowned  in  the  greater,  (c)  Nothing 
is  more  clear,  tlian  that  merger  is  an  act  of 


(a)  JFebb  and  Rvsscl,  3  Term  (fc)  HiUiard  on  Shep.  Touch, 

Rep,  402.  341. 

(c)  2B1.  Com.  177. 
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law ;  and  it  appears  entitled  to  the  denomi- 
nation of  the  extinguishment  by  act  of  law 
of  one  estate  in  another  by  the  union  of  these 
two  estates.  To  consolidate  two  estates,  and 
confound  them  into  one  estate,  is  its  eifect. 
The  estate  thus  blended,  will  give  the  precise 
time  of  enjoymentj  originally  limited  by  the 
more  remote  of  the  two  estates,  and  no  more. 
This  point  should  be  kept  steadily  in  view. 
It  is  always  to  be  remembered  that  the  estate 
in  which  the  merger  takes  place  is  not  (d) 
enlarged  by  the  accession  of  the  preceding 
estate.  i\fter  the  merger,  the  only  subsisting 
estate  continues  precisely  of  the  same  quan- 
tity and  extent  of  ownership  as  it  was  before 
the  accession  of  the  estate  which  is  merged. 
An  analytical  incpiiry  into  the  subject,  will 
prove  merger  to  be  an  act  of  law.  It  will 
also  prove  that  as  far  as  tlie  person  in  whom 
the  two  estates  unite  is  concerned,  it  extin- 
guishes one  estate,  and  attains  this  end  by 
confounding  the  time  of  the  prior  particular 
estate,  in  the  time  of  the  next  vested  estate. 
These  observations  shew  that  the  union  of  the 
two  estates  enters  essentially  into  the  defini- 
tion of  merger,  and  is  necessary  to  the  ope- 
ration of  this  act  of  law.  Extin2;uishnicnt  is 
a  consequence  of  the  application  of  the  doc- 
trine.    'Jhis  is  to  be  collected  as  a  clear  [)ro- 

{fl)  Exception,  as  afterwards       in  which  there  is  union  without 
noticed,  and  as  except  in  casi;s       merger. 
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position,  from  the  circumstance,  that  unless 
the  two  estates  unite  so  as  to  become  one, 
and  as  against  the  person  on  whose  tenancy 
this  act  of  law  takes  place,  give  one  entire 
and  undivided  estate,  and  unless  the  former 
of  these  estates  be  extinguished,  or  at  least 
suspended  in  the  more  remote  estate,  the 
prior  estate  is  not  affected  by  the  doctrine  of 
merger.  For  c.rtiiignishment,  in  other  words 
merge?',  is  the  effect,  while  union  is  the  cause. 
In  Smith  and  Loi^d  Camelford,  (e)  the  late 
chancellor  gave  a  very  accurate  description 
of  the  effect  of  merger,  in  observing  that  the 
estate  for  life  was  moulded  into  the  estate- 
tail.  In  an  inoenious  ar2;ument  on  the  case 
of  Wehh  V.  Russell  (/)  Mr.  Serjeant  Shepherd 
stated  the  general  rule  of  law  to  be,  tliat 
"  where  a  term  and  reversion  expectant  on 
"  that  term,  unite  in  the  same  person  by  a 
*'  different  creation,  in  the  same  right,  the 
"  term  is  merged  in  and  extinguished  by  the 
"  reversion."  In  a  subsequent  part  of  this 
essay,  it  will  be  necessary  to  advert  to  two 
branches  of  this  definition  ;  first  to  shew  that 
the  different  creation  is  not  essential  to  mer- 
ger, and  secondly,  that  in  some  cases  there 
may  be  a  merger,  though  the  several  estates 
are  not  held  in  the  same  right. 

(e)  2  Ves.  Jun.  714.  Lit.   182.    Saimd.  387.    Salk. 

(/)  3  Term  Rep.  394.    See      326. 
slso  Brooke  Exting.  pi.  50.  Co. 
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CHAP.  II. 


On  the  Difference  between  Merger,  Suspen- 
sion, Extinguishment,  Discontinuance,  and 
Remitter, 

To  render  the  principal  subject  more  intel- 
ligible, it  will  be  convenient  and  even  useful 
to  consider  the  difference  which  in  point  of 
law  exists  between  the  five  acts  of  law  deno- 
minated merger,  suspension,  extinguishment, 
discontinuance,  and  remitter. 

Merger  is  the  annihilation  of  one  estate  in 
another. 

Suspension  is  a  partial  extinguishment,  or 
extinguishment  for  a  time. 

Extincjuishment  is  the  annihilation  of  a 
collateral  thing  or  subject,  in  the  subject  it- 
self out  of  which  it  is  derived.  A  rent  (a),  a 
common,  or  a  seignory,  may  be  extinguished. 
That  the  estate  in  the  rent,  common,  or  seig- 
nory, ceases,  is  the  consequence  of  the  extin- 
guishment of  the  subject  itself.     When  the 

(a)    2  Roll.    Abr.    Surr.    C.  Com.  Di^'.  Surr.  D. 
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subject  ceases,  the  estate  therein  must  also 
cease.  Under  the  doctrine  of  merger  the 
subject  may  continue  after  the  annihilation 
of  one  estate  in  another;  for  notwithstanding 
the  annihilation  of  the  estate,  the  subject 
continues,  and  the  effect  of  the  merger  is 
only  to  involve  the  time  of  one  estate  in  the 
time  of  another  estate,  or  at  the  utmost,  to 
accelerate  the  right  of  possession  imder  the 
more  remote  estate.  'J'hus  suspension  and 
extinguishment,  correctly  taken,  are  appli- 
cable to  the  things  themselves,  rather  than  to 
the  estates  or  degrees  of  interest  therein. 

Discontinuance  is  the  cesser  of  a  seisin 
under  one  estate  and  the  acquisition  of  a 
seisin  under  a  new,  and  necessarily  a  wrong- 
ful title. 

It  is  the  cesser  of  seisin  under  one  estate, 
and  the  commencement  of  a  seisin  imder  a 
new  title:  thus,  when  tenant  in  tail  discon- 
tinues the  estate-tail,  tlie  title  under  the 
estate-tail  is  suspended,  and  there  is  a  new 
estate  under  a  new  title,  gained  by  wrong. 
The  same  effect  is  produced,  though  the 
remedy  to  redress  the  injury  is  different, 
when  a  tenant  for  life  aliens  tortiously,  and 
by  that  means  puts  an  end  to  the  seisin 
under  which  he  was  tenant  for  life,  and  a 
new  seisin  depending  on  a  new  title  is 
gained. (6) 

(h)   1  Inst.    251   b.    Chudleirjh's  Case.      1  Rep.  140.   Goodright 
V.  Forrester,  1  Taunt.  578. 
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Remitter  is  the  act  of  law  which  puts  an 
end  to  the  seisin  under  the  wrongful  and  new 
acquired  title,  and  restores  the  rightful  owner 
to  the  ancient  seisin  and  better  title. 

Suspension  is  merely  for  a  time,  because 
the  party  whose  interest  is  to  be  suspended, 
has  a  particular  estate ;  or  because  he  has  a 
defeasible  interest,  so  that  the  subject  itself, 
or  the  estate  therein  may  revive,  when  there 
shall  be  a  separation  of  these  interests,  which 
if  they  were  absolutely  united,  would  be  ex- 
tinguished.— Lord  Coke  (b)  has  accurately 
drawn  the  distinction,  with  the  exception  that 
he  hath  omitted  the  durability  of  title.  Ac- 
cording to  his  Lordship,  "  suspence  in  legal 
"  understanding  is  taken  when  a  seigniory, 
"  rent,  profit,  apprendre,  &c.  by  reason  of 
"  unity  of  possession,  of  the  seigniory,  rent, 
**  &c.  and  of  the  land  out  of  which  they  issue 
"  are  not  i7i  esse  for  a  time,  et  tunc  dormiunt, 
"  but  may  be  revived  or  awaked ;  and  they 
"  are  said  to  be  extinguished  when  they  are 
"  gone  for  ever,  et  time  moriuntur,  and  can 
"  never  be  revived  ;  that  is,  when  one  man 
'*  hath  as  high  and  perdurable  an  estate  in 
"  the  one  as  in  the  other.'' 

Perhaps,  the  doctrine  of  remitter  may  ap* 
pear  to  have  some  connection  with  the  learn- 
ing on  merger.  An  attentive  examination  of 
the  two  subjects  will  prove  tliat  there  is  a 
wide  difference  in  the  mode  in  which  merger 

(6)    J  Inst.  313.  a. 
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and  remitter  severally  operate;  remitter  is 
the  same  in  effect,  as  to  rights  and  titles, 
which  merger  is  as  to  estates,  and  extinguish- 
ment is  of  things.  The  doctrine  of  remitter 
proceeds  on  the  ground  that  the  possession  is 
cast  on  an  innocent  person,  who  has  an  exist- 
ing title  to  the  possession,  or,  in  the  pithy 
Janguage  of  the  law,  an  entry  congeable,  (c)  or 
that  the  freehold  is  cast  on  a  person  who  has 
a  right  which  is  remediable,  and  who  has 
done  no  act  by  which  he  has  estopped  him- 
self to  insist  on  his  ancient  title;  and  then, 
as  often  as  the  possession  where  the  entry  is 
lawful,  or  the  immediate  freehold,  when  the 
right  is  remediable,  devolves  to  that  person 
by  act  of  law,  or  is  vested  in  him  by  the  act 
of  the  parties,  without  his  concurrence  or  vo- 
luntary consent,  or  at  a  time  when  that  per- 
son (as  in  the  case  of  an  infant,  feme  covert, 
Sic.)  is  under  an  incapacity  of  giving  assent 
to  any  act  which  would  be  prejudicial,  the  law 
does  of  itself,  restoie  the  party  to  that  estate  to 
which  he  had  a  subsisting  right  of  possession,  at 
the  time  when  he  entered,  or  a  subsisting  right 
of  action  at  the  time  when  the  freehold  de- 
volved to  him.  By  these  means  the  law  de- 
nies that  the  estate  under  which  the  party  in 
one  case  entered  into  possession,  or  in  the 
other  case  became  seised  of  the  freehold  has 
any  continuance.     So  that  remitter,  when  it 

((■)  Gilb.  Ten.  120.  or  130. 
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operates,  universally  supplies  the  place  of  an 
entry,  when  an  entry  is  lawful ;  and  of  an  ac- 
tion, when  an  action  might  be  maintained; 
and  it  redresses  the  injury  done  to  the  person, 
in  whom  the  right  resides  ;  by  putting  him 
into  possession,  or  obtaining  for  him  seisin  of 
the  freehold  under  his  rightful  title,  in  the 
same  manner,  and  to  the  same  extent,  as  he 
could  restore  himself  to  his  estate  by  means 
of  an  entry,  or  an  action.  This  restitution  of 
right  by  mere  operation  of  law,  is  given  in 
lieu  of  an  entry,  when  an  entry  is  lawful  and 
might  be  made  ;  and  of  an  action  when  an 
action  might  be  maintained;  and  it  supplies 
the  place,  and  has  all  the  effects  of  such  en- 
try, or  according  to  the  circumstances,  of 
such  action.  It  is  given  upon  the  principles 
of  justice ;  on  the  ground  that  the  right  of 
entry  being  in  the  person  in  actual  possession, 
or  the  right  of  action  being  in  the  person 
who  has  seisin  of  the  freehold,  there  is  no 
one,  in  one  case,  upon  whom  he  can  enter, 
or  in  the  other  case,  against  whom  he  can 
bring  an  action  ;  therefore  the  law  places  the 
party  precisely  in  that  situation  to  which  his 
entry  or  action,  grounded  on  his  former  title, 
would  have  restored  him  ;  and  to  the  intent, 
that  if  any  person  will  controvert  the  title  in 
an  action,  the  mere  right,  as  it  subsists  be- 
tween these*  parties,  may  be  discussed  and 
decided. 
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From  the  writings  of  Littleton  and  of  Lord 
Coke,  his  learned  commentator,  it  will  appear 
that  the  object  of  the  law  of  remitter  is  to  re- 
store the  party  to  his  ancient  title.  Thus  re- 
mitter puts  an  end  to  a  defeasible  estate.  It 
seats  the  person  in  whom  the  right  resides,  in 
his  former  ownership,  giving  him  the  tenancy 
on  the  footing  of  that  ownership.  It  revives 
the  seisin  under  the  ancient  title,  in  favour  of 
the  person  in  whom  the  possession  or  the 
freehold  becomes  vested,  under  a  defeasible 

estate IMerger,  on  the  contrary,  puts  an  end 

to  a  subsisting  estate,  though  held  by  a  good 
title,  and  it  accelerates  the  right  of  possession 
under  a  more  remote  estate,  residing  in  the 
same  person. 
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CHAP.  III. 


Oti  the  Origin  of  Merger,  and  the  Principles 
to  which  this  Learning  is  to  be  ascribed. 

An  endeavour  to  refer  the  learning  of 
merger  to  any  precise  principle  of  policy,  or 
of  reason,  and  to  support  it  with  certain  and 
exclusive  pretensions,  on  that  ground,  ap- 
pears to  be  a  vain  attempt.  The  subject 
does  not  admit  of  any  historical  deduction. 
No  conclusive  reason  can  be  assigned  for 
some  of  the  distinctions  advanced  on  this 
subject,  and  to  be  collected  from  books  of 
authority.  In  all  probability,  this  learning 
results  from  the  rule  nemo  potest  esse  dominus 
et  tenens ;  or  from  the  inconsistency  in  allow- 
ing a  person  to  have  two  distinct  estates  in 
point  of  fact,  while  one  of  these  estates  does, 
at  least  in  legal  intendment,  include  the  time 
of  both  these  estates.  AVhether  one  or  the 
other  is  the  governing  reason  is  equally  un- 
certain. Each  reason  is  open  to  some  ob- 
jections arising  from  the  application  of  the 
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doctrine  to  particular  cases ;  and  still  no 
reason  of  more  cogent  argument  can  be  ad- 
vanced. 

The  learned  Gilbert,  in  his  Treatise  on  Te- 
nures, has  a  passage,  which  ii"  it  may  be  un- 
derstood to  refer  to  the  learning  of  merger, 
accoimts  for  that  learnino;  on  a  ground  which 
has  very  little  correspondence  with  the  second 
of  these  reasons.     It  has  more   connection 
with  the  reason  drawn  from  the  feudal  law, 
against  the  existence  of  tenancy  and  seignory 
of  the  same  land,  in  the  same  person.     His 
reasoning  is  therefore  referrible   to  the  first 
reason,  or  ground.     He  accounts  for  this  con- 
clusion of  law  on  the  presumption  of  a  dis- 
claimer of  the  tenancy,  and  renunciation  of 
the  feud.     After  observing  that  if  tenant  for 
life  makes  a  feoffment,  or  levies  a  fine,  it  is 
palpably  contrary  to  his  oath  of  fidelity  to 
the  reversioner,  and  therefore  is  a  plain  re- 
nunciation of  the  feud;    he  adds,  so  in  the 
case  of  the  remainder,  the  estate  for  life  is 
drowned,  therefore  the  estate  for  life  is  re- 
nounced,   and    the    remainder    commences. 
There  is  at  least  a  large  portion  of  plausi- 
bility in  the  reasoning  thus  advanced.     How- 
ever, this  account  of  the  reason  of  merger  is 
not   altogether   satisfactory.     The   principle, 
considered  as  proceeding  from  the  intention 
of  the  parties,  or  as  depending  on  a  breach 
of  the  feudal  contract  by  the  tenant  for  life, 
is  not  by  any  means   free  from   objection. 
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Allowing  the  conclusion  of  law  to  proceed 
from  intention,  and  to  be  founded  on  that 
basis,  then  the  act  of  taking  the  remainder, 
must  be  as  decisive  in  reference  to  the  estate 
of  the  tenant  for  life,  when  he  takes  a  less 
estate,  as  when  he  takes  a  larger  one.  Rest- 
ing it  upon  default,  then,  when  he  becomes 
the  owner  of  the  fee,  there  is  no  one  to  claim 
any  benefit  from  the  renunciation  of  the  feu- 
dal contract ;  and  by  taking  a  grant  of  a 
lesser  estate  in  remainder,  the  estate  of  free- 
hold will  not  merge,  although  the  acceptance 
of  a  present  lease  for  years  will  be  a  virtual 
mirrender  of  a  lease  for  life,  (a) 

Possibly  Gilbert  treats  of  the  renunciation 
of  the  feudal  contract,  as  a  disclaimer  of  the 
former  tenancy,  and  as  proof  of  an  implied 
intention  to  become  the  owner  of  the  seig- 
nory,  or  to  establish  a  more  immediate  con- 
nection between  himself  and  his  lord,  and  his 
anxiety,  will,  and  determination  to  be  the  te- 
nant of  an  estate  held  under  dillerent  condi- 
tions. Even  these  reasons  do  not  place  the 
doctrine  on  a  ground  which  in  its  application 
to  all  cases  is  tenable. 

Sometimes,  it  has  been  said,  that  the  rea- 
son of  merger  and  extinguishment,  is  the 
admission  of  the  lessor  s  power  to  make  a  new 
lease.     This  reason  has  been  repeatedly  de« 

(a)  Com.  Dig.  Sur. 
VOL.   III.  C 
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nied ;  and  it  has  been  insisted  that  mer- 
ger is  eflected  merely  on  the  ground  of 
the  accession  of  tlie  immediate  reversion  to 
the  particular  estate.  Clearly  and  indis- 
putably, the  accession  of  one  estate  to 
another,  oi",  more  accurately  speaking,  the 
circumstance  that  two  estates,  immediately 
expectant  on  each  other,  meet,  or  are 
united  in  the  same  person,  is  the  cause  of 
merger.  Still,  however,  the  reason  for 
which  merger  is  the  conclusion  of  law,  on 
this  accession  of  estate,  is  not  rendered  more 
obvious  by  this  deduction,  or  by  this  ad- 
mission. 

The  cases  to  be  cited  in  the  progress  of 
this  essa}^  will  also  prove  that  the  reason  of 
merger  has  sometimes  been  referred  to  the 
change  of  remedy. 

Among  the  more  probable  grounds  on 
which  the  doctrine  of  merger  is  applied  to 
estates,  the  leading,  though  certainly  not  the 
only  circumstance,  is  that  the  time  of  one 
estate  also  comprises  the  time  of  the  other 
estate ;  and  that  it  would  be  absurd  for  the 
law  to  admit  that  the  same  person  had  two 
distinct  estates,  when  the  time  of  one  of  these 
estates  was,  in  construction  of  law,  equal  to 
and  involved  in  the  time  of  the  other  of  these 
estates. 

It  was  to  this  ground  that  the  doctrine 
of   merger    was    referred    in    Bracehridge's 
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case  {b).  The  line  of  reasoning  adopted  in 
that  case,  was  that  a  term  is  a  time  finite ; 
and  the  finite  of  necessity  ought  to  be  merged, 
and  confounded  in  the  infinite. 

Thoudi   it   is    obvious    this   was    the   ori- 
gin  of  the  law  on  merger,   yet  it  will  also 
be  discovered,  that  in  practice,  the  doctrine 
is  carried  far  beyond    its  principle.     When 
there  was  an  estate  for  life,  and  the  fee  also 
came  into  the  tenancy  of  the  same  person, 
it  was  highly  reasonable  for  all  the  purposes 
of  tenure,  actions,   &c.  that  the  law  should 
treat    that    person    as    seised    of    the    fee. 
But  when  it  was  determined  that  one  estate 
for  life,  should  be  absorbed  in  another  estate 
for  life,  the  law  concluded  that  to  be  certain 
which   is   only  possible.      It  assumed   it  to 
be  clear  that  the  estate  in   reversion   or  re- 
mainder  would    continue    longer    than    the 
estate   in    possession.      And    when   the   law 
carried  the  rule  to  the  extent,  by  which  it 
operates    in   some   particular    cases,   to   the 
exclusion,  and  in  destruction,  of  contingent 
interests,    it    did    a   palpable    and    manifest 
injury  to  the  intention  of  the  parties,  with- 
out,   apparently,    at    least,    advancing    any 
scheme  of  policy,  or  answering  any  end  of 
justice. 

And  it  may  be  offered,  as  a  conjecture, 
carrying  with  it  some  semblance  of  proba- 

(h)  Plow.     Com.  Rud.  of  Law  ?nd  Eq.  191.  Dav.  4.  6. 
C  2 
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bility,  that  merger  was  originally  intro- 
duced into  our  system  of  tenures  for  the 
purpose  of  deciding  on  the  right  between 
the  heirs  and  executors  of  a  deceased  tenant, 
who  was  the  owner  of  several  estates,  one  for 
years,  the  other  in  fee.  Under  these  cir- 
cumstances, a  preference  would,  beyond  all 
doubt,  be  given  to  the  heirs.  That  they 
should  be  preferred,  was  a  necessary  conse-' 
cpience  of  the  dependant  state  of  the  termor 
on  the  freeholder,  (c) 

On  a  question  of  title  between  mere 
freeholders,  and  the  owners  of  the  inherit- 
ance, the  system  of  tenures,  adopted  in  this 
country,  afforded  no  ground  for  dispute. 
Tlie  estate  for  the  life  of  the  tenant,  al- 
though he  was  also  the  owner  of  the  in- 
heritance, must,  as  far  as  related  to  the 
estate  for  life,  unless  he  was  tenant  for  the 
hfe  of  another  person,  have  determined 
with  his  death.  Supposing  him  to  have  been 
tenant  for  the  life  of  another  person,  then 
the  practice  of  naming  the  heirs  to  be  spe- 
cial occupants  (^),  was  universal ;  or  at  least 
so  general,  that  the  instances  to  the  con- 
trary, are  extremely  rare  and  merely  excep- 
tions. Indeed,  it  has  been  contended  that 
executors  were  incapable  of  a  freehold  in- 
terest by  the   common   law,   and    therefore 

(c)  See  Essay  on  the  Quan-  [d)     Campbell    v.     Sandys, 

tity  of  Estates,  Ch.  Freehold.         Scholes  and  Lefroy,  289. 
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could  not  take  as  special  occupants,  even 
though  the  limitation  were  to  the  tenant  and 
his  executors,  (e)  This  doctrine,  however, 
has  been  advanced  by  Lord  Redesdale,  (f) 
while  Lord  Eldon  (g)  seems  to  have  adopted 
the  contrary  opinion. 

It  is  admitted  there  cannot  be  any  general 
occupancy  of  copyholds,  (h)  or  of  rents  ;  (i) 
but  the  lord,  in  the  one  case,  and  the  te- 
nant in  the  other  case,  shall  hold  dis- 
charged from  the  estate  for  life  :  although  the 
estate  for  life  has  continuance  in  right,  so  as 
to  support  a  contingent  remainder:  (k)  and  it 
is  said  the  statute  for  continuino;  the  estate  to 
the  executors,  where  there  is  no  special  occu- 
pant, does  not  extend  to  rents  or  to  copy- 
holds, &c.  In  all  other  cases,  except  as  to 
rents  and  copyholds,  it  is  now  a  point  of  spe- 
culation, Avhether  executors  can  be  special 
occupants  or  not,  since  in  all  cases  in  which 
the  heirs  are  not  named  as  special  occupants, 
(/)  the  executors  will  take  as  occupants  under 
the  statute  law. 

In  Roll's  (m)  Abridgment,  there  is  a  case 


(e)  Scholes  and  Lefroy,  289.  186.     2  Bl.  Com.  260.    Right 

{/)      Withers    v.      Withers,  v.  Bawden,  3  East,  276. 

Ambl.  151.  Smartle  v.  Penhul-  [i)  Salter  v. ,  Yclv.  9. 

low,  2  Lord  Raym.  994.  {k)  Yelv,  9. 

{rj)    Ripley    V.   Waterworth,  [1)    29  Car.  2.  c.  3.  s.  12. 

7  Ves.  Jun  440.  {m)   Roll.  Abr.   497.    1.  3.% 

[h)  Zouch  V.  Forsc,  7  East,  18  Edw.  3.  45. 
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of  a  lessee  for  life  leasing  to  the  lessor 
having  the  reversion,  and  to  the  heirs  of 
his  body,  for  the  life  of  the  lessee ;  and  it  is 
stated,  and  very  correctly,  that  this  is 
not  a  surrender,  for  perhaps  there  may  be 
an  heir  of  the  body  who  will  not  be  the 
heir  general,  so  that  the  estates  are  divided. 
It  is  to  be  observed,  that  though  the  heirs 
of  the  body  are  named  as  special  occupants, 
no  intail  but  only  a  quasi  intail  is  created, 
and  the  reversioner  is  the  owner  in  his  own 
rigiit,  of  both  estates,  namely,  the  original 
reversion,  and  the  estate  granted  by  the 
underlease,  and  has  a  general  power  of 
alienation. 

The  reason  to  be  assigned  for  this  case  is, 
that  the  reversioner  is  merely  a  lessee,  and 
not  an  assignee ;  since  from  the  particular 
manner  in  which  the  lease  is  penned,  the  ori- 
ginal lessee  thus  making  the  under  lease,  has 
a  reversion  or  mesne  estate,  to  take  effect  on 
a  failure  of  heirs  of  the  body  of  the  original 
lessor ;  for  as  the  limitation  is  to  the  heirs  of 
the  body,  the  grant  may  determine  by  a  fail- 
ure of  these  heirs,  in  the  life-time  of  the  ori- 
ginal lessee. 

Perhaps  the  rule  that  nemo  potest  esse 
dominus  et  tenens  does  not  clearly,  and  be- 
yond all  controversy,  furnish  a  principle  to 
which  the  learning  can  be  exclusively  re- 
ferred ;  yet  of  all  other  rules  none  affords 
principles  to  which  the  cases  on  merger  bear 
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a  nearer  affinity.  This  will  be  obvious  when 
it  is  considered  that  the  learnino;  on  sur- 
renders  flows  immediately  from,  and  is  a  ne- 
cessary consequence  of  the  rule  that  nemo 
potest  esse  dominus  et  tejiens,  and  that  there 
is  not  any  thing  to  which  merger  bears  a 
nearer  resemblance,  either  in  circumstances  or 
in  effect,  than  a  surrender.  It  is  probable 
then  that  the  conclusion  of  law,  drawn  upon 
the  united  tenancy  of  the  two  estates,  is 
formed  on  the  ground,  that  by  this  union, 
there  is  a  surrender  in  law  producing  the 
same  effect,  as  a  surrender  in  fact  would  have 
done. 

In  Sheppard\s  Touchstone  {in),  merger  is 
treated  as  a  surrender  m  law.  So  it  is  in 
Chief  Baron  Comyns  Digest ;  and  when  the 
immediate  effect  of  a  conveyance  corresponds 
to  a  surrender,  the  instrument  must  be 
pleaded  as  a  surrender,  and  not  in  the  words 
in  which  the  intention  is  expressed.  In  short, 
there  is  not  any  case  in  which  merger  will  take 
place,  unless  the  right  of  making  and  accepting 
a  surrender,  resides  in  the  several  persons  be- 
tween whom  the  transaction  which  causes  the 
determination  of  one  of  these  estates  takes 
place.  This  consideration  furnishes  strong 
and  tenable  grounds  for  an  opinion,  that  the 
doctrine  of  merger  is  founded  on  the  idea  of 
a  surrender  in  law,  corresponding  in  all  ma- 
lm) Sec  Ch.  on  >Surr.  299.     Com.  Dig.  Siirr.  N. 


M  ON  MERGER. 

teiieil  circumstances  with  a  surrender  in  fact : 
and  hence  the  observation  that  the  grant  enu« 
reth  l:)y  way  of  surrender  (n).  Merger  difiers, 
however,  in  some  particulars  from  sui-render  ; 
at  least  the  analogy  does  not  hold  completely 
in  all  cases  (o).  A  grant  has  not  always  the 
effect  of  a  surrender,  even  when  the  grantee 
is  capable  of  receiving  a  surrender  from  the 
grantor.  Thus  when  a  man  makes  a  lease 
for  life,  and  grants  the  reversion  to  two  in  fee, 
and  the  lessee  orrants  his  estate  to  one  of  them, 
they  are  no  longer  joint-tenants  of  the  rever^ 
sion  (/;),  for  there  is  an  execution  of  the 
estate,  in  other  words,  a  merger  for  one 
moiety,  and  in  the  other  moiety  an  estate 
for  life,  with  reversion  to  the  other  of  the 
joint-.tenants ;  consequently  the  grant  does 
not  operate  as  a  surrender  as  to  either  moiety. 
It  operates  by  transferring  the  estate  for  life  : 
and  the  mero;er  of  the  estate  for  life,  as  to  one 
moiety  of  the  land,  is  a  consequence  of  the 
union  of  the  freehold  and  inheritance  as  to 
that  moiety  in  the  same  person.  In  the  other 
moiety  of  the  land  the  estate  for  life  has  con-, 
tinuance.  But  by  a  surrender  to  one  of  two 
joint  tenants,  the  estate  for  life  (7)  in  both 
moieties  would  have   been  completely  extin-^ 

(n)  Shep.  Touch.  Surr.  (q)    Perk.  s.  615.     1    lust, 

(o)  Ferk.  616.  s.  623.  192.  a.  Perk.  s.  80. 

ip)   1    Inst.   183  a.  macuVs 
Case,  2  Rep.  60, 
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giiished,  and  both  joint-tenants  might  have 
taken  advantage  of  the  extinguishment;  there- 
fore, though  the  operation  of  merger  is,  in  its 
effect,  as  a  surrender,  yet  in  the  7node  of  its 
operation,  merger  may  be  distinguished  from 
a  surrender.  The  object  and  eftect  of  a  sur- 
render are  to  extinguish  the  estate,  and  the 
surrender  is  the  identical  (r)  and  immedi- 
ate cause  of  the  extinguishment;  while  mer- 
ger is  merely  the  consequence  of  a  rule  of 
law  ;  and  the  estate  must  be  transferred,  and 
therefore  have  some  continuance  in  the 
grantee,  for  an  instant  at  least,  before  the 
union  will  be  complete,  and  the  rule  of  law 
be  applicable. 

From  these  cases,  the  reader  will  collect 
the  different  operations  of  a  grant  and  sur-< 
render,  and  the  different  uses  to  which  they 
are  to  be  applied. 

To  the  operation  of  a  surrender,  in  fact, 
it  is  also  requisite  that  the  tenant  of  the  par- 
ticular estate  should  relinguish  that  estate,  in 
favour  of  the  tenant  of  the  next  vested  estate 
in  remainder  or  reversion,  (r)  On  the  other 
hand,  the  doctrine  of  merger  is  confined  to 
the  cases  (s)  in  which  the  tenant  of  the  estate 
in  reversion  or  remainder,  grants  that  estate 
to  the  tenant  of  the  particular  estate,  and  to 
those  instances  in  which  the  particular  tenant 
grants  his  estate,  io  the  tenant  in  reversion  or 

{<■)   1  lubt.  a38.  b.  (v)  Perk.  A.  GIO, 
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remainder,  before  he  is  capable  of  a  sur- 
render, as  in  the  instance  of  an  interposed 
estate. 

The  rule  neoio  potest  esse  dominus  et  tenens^ 
admits  of  similar  distinctions,  as  between  the 
tenant  and  the  lord  of  the  seignory. 

Therefore,  if  the  tenant  purchase  the  seig- 
nory, instead  of  giving  up  the  tenancy  to  the 
lord,  there  will  be  an  extinguishment,  with  this 
difference,  if  he  purchase  the  seignory  as  part 
of  an  entire  tldng  which  has  continuance  ;  for 
example,  a  manor  or  lordship,  the  tenancy 
will  be  extinguished ;  {t)  while  on  a  pur- 
chase of  the  seignory  of  the  particular  lands, 
the  seignory,  and  not  the  tenancy  will  be 
extinguished.  This  is  material  for  the  pur- 
pose of  ascertaining  the  ancestor,  or  stock, 
from  whom  the  right  of  succession,  in  a  course 
of  descent,  is  to  be  derived.  For  if  a  man 
seized  ex  parte  matcrna  purchase  the  seig- 
nory of  particular  lands  belonging  to  him,  the 
seignory  will  be  extinguished  in  favor  of  the 
heirs  to  the  estate  in  the  land.  The  effect  of 
the  purchase  is  to  discharge  the.  tenant  from 
the  services  arising  from  the  seignory,  and  the 
services  will  beexting-uished  in  the  land  which 
is  the  principal,  while  the  services  are  acces- 
sary :  and  no  alteration  will  be  made  in  the 
course  of  descent  of  the  estate  of  the  land. 
But  under  a  purchase  of  the  manor  or  lord-- 

(<)  See  Sav.  21. 
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sliip,  from  which  the  seignory  arises,  the 
land  will  become  part  of  the  demesne  of  the 
manor  or  lordship.  The  tenancy,  and  not 
the  seignory  or  lordship,  will  be  extinguished ; 
and  in  this  case  the  seignory  or  lordship  is 
the  principal,  and  the  tenancy  the  accessary. 
The  descent  must  therefore  be  deduced  from 
the  purchaser  of  the  seignory,  and  not  from 
the  purchaser  of  the  tenancy,  (ii) 

On  principles  very  similar  to  those  under 
discussion,  it  is  settled,  (x)  that  when  the 
same  person  has  the  legal  estate  in  fee,  and  is 
also  intitled  to  the  trust  or  beneficial  owner- 
ship of  that  estate,  the  trust  will  be  extinct 
in  the  legal  ownership,  {y)  By  this  operation 
the  person  who  is  heir  to  the  legal  estate  will 
be  itititled  to  the  beneficial  ownership,  in  ex- 
clusion of  the  heir  on  whom  the  equitable 
estate,  if  it  had  continued  distinct,  would  have 
descended.  This  doctrine  proceeds  on  the 
ground,  partly  that  a  man  cannot  be  a  trus- 
tee for  himself,  and  partly  that  as  between 
heirs,  claiming  under  a  descent  from  the 
same  ancestor,  there  is  not  any  equity  :  and 
that  the  legal  and  equitable  rights  have  been 
blended  in  the  same  ancestor.  The  heir  in- 
heritable to  the  trust,  under  the  course  in 
which  the  same  would  have  devolved,  has  no 

(w)  Roe  V,  Weg<]y  6  T.  Rep.  (y)      Goodright    v.     IFellsj 

710.  Dougl.  772.     St%  V.  Aliilvn, 

(x)  Walk,  on  Descents.  3  Yes.  Jun.  33y. 
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eijuity  nvailablc  against  the  heir  of  the  legal 
estate. 

In  no   instance,  however,  can  tlie  legal 
estate  merge  in  the  equitable  ownership  ;   but 
under  the  doctrine  of  attendant   terms,  the 
ownership    of    the    equitable    interest,    will 
give  a  claim  to  the  protection,  {z)  and  con- 
sequently to  the  benefit  of  the  legal  estate. 
The  learnins:  of  merger  had  some  influence 
in  the  establishment  of  the  rule.     For  a  term 
will  not  become  attendant  by  construction  of 
law,  (a)  unless  the  term,  if  of  the  legal  estate, 
would  have  merged   in  the  inheritance.     But 
it  may  become  attendant  by  express  declara- 
tion (6);  and  after  a  term  is  once  attendant 
then  every  person  who  has  any  interest,  how- 
ever minute,  in  the  equitable  ownership,  is 
intitled  to  a  commensurate  interest  in  the  le- 
gal estate;  and  the  legal  and  equitable  titles 
are  united,  although  the  term  and  the  inheri- 
tance remain  distinct. 

To  the  same  principles  as  those  respecting 
seignory  and  tenancy  (c)  may  be  referred  the 
merger  of  estates  in  fee,  of  the  copyhold 
tenure,  in  a  particular  estate  of  the  freehold 
tenure.     It  is   the    tenancij  rather  than  the 

(::)     Whitchurch    v.     Whit-  (c)  Chaloner  v.  Murhall,    2 

church,  2  r.  Will.  236.  Ves.   Jun.   524.       Philips    v. 

(a)    Scott   V.    Fenhoulctf    1  Ihydrjcs,  dYes. inn.  128,  Dunn 

Bro.  Ch.  Cas,  69.  v.  Green,  3  P-.  W.  9. 

{b)  Ibid. 
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testate,  which  is  extinguished,  (see  p^  540.) 
Tlierefore,  cases  apphcable  to  copyholds  do 
not  fall  strictly  under  the  doctrine  of  the  law 
on  merger;  and  yet,  a  treatise  on  merger 
passing  over  this  subject  in  silence,  would  as 
to  copyhold  lands  be  imperfect.  It  has  even 
been  determined,  (d)  that  by  the  accession  of 
the  legal  estate  in  fee,  to  a  tenancy  in  tail  of 
the  trust,  the  equitable  intail  will  be  merged 
in  the  legal  estate  ;  and  the  remainders  ex- 
pectant on  the  estate  tail  be  defeated.  And 
it  has  frequently  been  decided,  that  by  the 
accession  of  the  freehold  tenure,  to  the  tenure 
by  copy  of  court  roll,  the  tenancy  by  copy 
will  be  extinct  when  the  degree  of  ownership 
in  the  different  tenures,  is  commensurate;  and 
be  suspended,  when  there  is  not  the  same 
degree  of  ownership  under  each  tenure  ;  and 
an  estate-tail  in  the  copyhold  will  be  effec- 
tually barred  by  the  union  of  the  tenancies. 
So  if  the  lord  of  the  seignory  purchase  a  te- 
nancy, the  tenancy  will  be  extinct,  and  go 
inclusively  with  the  manor,  (e)  The  conse- 
quence is,  that  the  purchased  lands  will  pass 
by  the  will  of  the  owner,  as  part  of  the  manor, 
though  the  will  by  which  the  manor  is  devised, 
is  made  before  the  purchase.   The  same  [)oint 

[d]   Dunn  V.  Green,  3  P.  W.       Grnyine,    1    Vv'atk.   Copyhold. 
9.  Philips  V.   Brydges,   3  Ves.      79.  edit.  3. 
jun.  128.  Chaloncrw.  Murhall,  [e]  Bu?jAerv,  Coo/f,  1 1  Mod. 

2  Ves.  jun.    ^24.    Grayme  v.      129.    6  T.  Rcj).  708.     Roc  v. 

We.()(j  and  others^  6  Re[).    70^. 
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applies  to  the  purchase  of  a  tenancy ;  also  to 
the  devise  of  a  manor,  and  the  subsequent 
escheat  of  a  tenancy  in  the  manor  (e).  For 
though  it  be  a  rule  that  lands  purchased  after 
the  publication  of  a  will,  will  not  pass  by 
that  will,  without  a  republication,  yet  lands 
which  become  part  of  the  manor  by  an  es- 
cheat, or  by  purchase  after  the  publication  of 
a  will,  will  pass  as  part  of  the  manor.  In  fact, 
the  manor  comprises  the  tenancy  ;  the  pos- 
session comes  in  the  place  of  the  seignory, 
and  the  land  becomes  parcel  of  the  manor. 
The  seignory,  when  purchased  by  the  tenant, 
is  extinguished,  and  has  no  distinct  existence, 
and  being  once  extinguished,  there  is  an  end 
to  all  further  deduction  of  title  to  the  same, 
as  a  distinct  inheritance,  although  the  con- 
veyancer must  investigate  the  title  up  to  the 
point  of  union.  Following  the  same  analogy, 
there  w^ill  on  the  purchase  ( /')  by  a  lord  of  a 
manor  of  a  copyhold  tenement,  be  an  extin- 
guishment of  the  copyhold  tenure,  although 
the  demisable  quality  may  remain.  But 
if  a  tenant  should  make  his  will,  and  after- 
wards purchase  the  manor  and  not  merely  the 
seignory  of  his  particular  tenement,  his  will 
would,  it  should  seem,  be  revoked. 

There  are  other  instances  of  surrenders  in 

[e]  Doc  V.  Pott,  Dougl.  709.  (/)  Doe  v.  Pott,  Dougl.  709. 

St.  Paul  V.  Viscount  Dudley  and      Roe  v.  JVegg,   6  T.  Rep.  708. 
Ward,  15  Ves.  1G7.  St.  Paul  v.  Lord  Dudley/  and 

Ward,  15  Ves.  jun.  167. 


ON  MERGER.  31 

]aw  which  liave  no  connection  with  the  learn- 
ing on  merger.  They  depend  on  their  parti- 
cular circumstances,  affordino-  the  conclusion 
that  the  particular  estate  is  determined,  be- 
cause the  conveyance  cannot  operate  with  full 
effect  under  any  other  arrangement.  Thus,  in 
Lancastel  v.  A  Her,  (g)  a  father  enfeoffed  his 
son  to  the  use  of  the  father  for  life,  remainder 
to  the  son  in  fee,  and  afterwards  the  father 
and  son,  on  a  communication  that  the  father 
should  have  back  the  land  in  fee,  came  toge- 
ther to  the  land,  and  while  upon  the  land, 
the  son,  by  parol,  without  any  deed,  delivered 
seisin  of  the  land  to  the  father  habendum  to 
him  and  his  heirs,  &c.  and  the  question  on 
this  feoffment  was,  whether  it  was  a  good 
feoffment,  or  not  ?  And  by  the  opinion  of 
the  court  it  was  a  good  feoffment;  for  in 
law,  this  acceptance  of  livery  implied  two 
effects,  1st,  a  surrender,  and  afterwards  a 
feoffment ;  as  the  surrender  to  the  grantee 
of  a  reversion  amounts  to  an  attornment 
and  surrender.  Without  this  construc- 
tion the  feoffment  would  have  been  in- 
operative, it  would  have  had  no  effect  what- 
ever. The  feoffor  had  a  remainder  in  fee, 
expectant  on  an  estate  of  freehold,  and  this 
estate  would  not  enable  him  to  convey  merely 
by  livery  without  deed,  while  the  estate  of 
freehold   continued.     To  give  effect  to   the 

[rj]   Dyer,  358.  a.  2  R.  Ab.  40.1.  Perh.   205.  Also  TrrporCs 
Cas^,  G  Rep.  14. 
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transaction  between  tlie  parties,  tlie  lawdre^^ 
the  conclusion,  that  the  tenant  for  hfc  did^ 
by  accepting  the  tcotinient  of  a  remainder 
man,  renounce  his  estate,  and  that  this  renun- 
ciation was  a  surrender  in  law,  enabling  the 
remainder  man,  b}^  the  supposed  priority  of 
consent  to  the  feotfnient,  before  it  was  com- 
plete, to  make  an  effectual  conve3^ance  in 
that  particular  mode.  A  conveyance  or  grant 
by  the  son  to  the  father,  of  the  land,  for  the 
estate  which  the  son  held  in  remainder,  woidd 
have  given  occasion  for  the  operation  of  the 
doctrine  of  merger.  But  the  construction 
received  by  these  particular  cases  is  made 
only  from  necessity,  that  the  transaction  may 
have  effect  in  one  mode,  since  it  cannot  have 
effect  in  any  other  mode  :  and  therefore,  in 
Treporfs  case  (Ji)  it  was  held  that  if  lessee  for 
life  and  the  owner  of  the  remainder  or  rever- 
sion in  fee,  make  a  feoffment  by  deed,  each 
giveth  his  estate ;  namely,  lessee  for  life  his 
estate  by  liver}^  and  the  fee-simple  doth 
move  or  pass  from  him  in  remainder  or  rever^- 
sion ;  but  the  court  admitted  that  if  it  were 
by  word,  then  it  should  be  the  feoffment  of 
him  in  remainder  or  reversion,  and  the  sur- 
render of  lessee  for  life:  for  othernnse  nothing 
should  pass  by  word.  In  modern  times  it  will 
be  necessary  to  advert  to  the  statute  of  frauds 

[h]  Trcpori''sc?L'>,e,6  Rep.  14.      phcns  v.  Bretridge,   1  Lev.  3G< 
Bredoiis  case,   1  Rop.  70.  Stc~      Raym.  3G. 
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txnd  pevjuvw^,  (/)  as  denying  effect  to  some 
surrenders  at  least  unless  they  be  by  writing. 

But  as  that  statute  does  not,  in  construe* 
tion,  extend  to  surrenders  by  operation  of 
law,  the  statute  seems  to  leave  the  common 
law  on  this  point,  in  full  operation  ;  (k)  but 
the  point  is  not  free  from  doubt. 

In  Treporfs  case,  it  was  also  said  by  Pop^ 
ham.  Chief  Justice,  that  if  a  tenant  for  life 
and  he  in  reversion  make  a  gift  in  tail  render- 
ing rent,  the  lessee  shall  have  the  rent  during 
his  life  ;  for  the  making  of  a  greater  estate, 
is  not  any  forfeiture,  because  he  joineth  with 
him  in  reversion.  And  that  if  tenant  for  life 
and  he  in  reversiou  had  made  a  feoffment  by 
deed  at  the  common  law,  the  feoffee  should 
hold  of  the  lessee  during  life.  Bredons  case 
proves  this  proposition ;  for  in  Bredons  case 
(/)  it  was  agreed  that  if  a  tenant  for  life  and 
the  person  who  has  the  first  remainder  in  tail, 
make  a  feoffment  hu  deed,  this  is  no  discon- 
tinuance, or  devesting  of  a  more  remote  re^ 
mainder  •  for  each  giveth  that  which  he  may 
lawfully  give  ;  and  although  he  in  the  first 
remainder  die  without  issue,  the  feoffee  shall 
enjoy  the  land  during  the  life  of  the  tenant 
for  life. 

(i)  29  Car.  2.  c.  3.  [l)  1  Rep.  76.  2  Saund.  366. 

(/t)  Magennisv.  Mncndlovcjh,      Com.  Dig.  Estates,  V.  15.  1  Lev* 
Cilb.  Eq.  Rep.  23G.  L'6. 

VOL.   III.  D 
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In  Brcdons  case,  tenant  for  life  of  land, 
the  remainder  in  tail  with  remainder  over  in 
tail  joined  with  the  lirst  remainder-man  in 
levying  a  fine,  sur  comizance  de  droit  come 
ceo.  Sec.  to  another  in  fee ;  rendering  a  rent- 
charge  of  forty  pounds  to  the  tenant  for  life, 
and  the  hrst  tenant  in  tail  died  Avithout  issue 
in  the  life-time  of  the  tenant  for  life.  The 
second  tenant  in  tail  entered  as  for  a  forfei- 
ture. The  tenant  for  life  distrained  for  the 
rent-charge,  and  the  principal  point  agreed 
on  and  determined,  by  all  the  judges  of  the 
Common  Pleas,  was,  that  the  fme  levied  by 
tenant  for  life,  and  by  him  in  the  first  re- 
mainder was  no  discontinuance ;  but  that 
each  of  them  gave  only  that  which  he  might 
lawfully  give,  viz.  the  tenant  for  life  gave  his 
estate,  and  he  in  remainder  a  fee-simple  de- 
terminable; and  judgment  was  given  in  favor 
of  the  tenant  for  life,  who  had  a  return  of 
the  cattle  distrained,  after  they  had  been  re- 
plevied, on  the  ground  that  there  was  not 
any  forfeiture,  and  that  the  rent,  and  of  con- 
sequence the  title  or  seisin,  under  the  tenancy 
for  life,  continued  after  the  death  of  the  te- 
nant in  tail  without  issue. 

From  these  cases,  conclusions  proving  the 
continuance  of  the  estate  for  life  as  not 
merged  in  the  remainder,  will  be  drawn  in 
a  more  full  and  detailed  manner  in  a  subse- 
quent part  of  this  treatise.     These  cases  will 
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be  cited,  to  shew  that  there  are  instances, 
in  which  there  will  not  be  any  merger,  not- 
withstanding there  be  an  union  of  two 
estates  in  the  tenancy  of  the  same  person, 
under  the  circumstances,  that  several  owners 
join  in  conveying  their  estates  by  one  entire 
limitation. 

In  this  place,  it  Avill  be  sufficient  to  ob- 
serve, that  according  to  the  opinions  ex* 
pressed  in  Treport's  case,  and  the  resolution 
in  Bredons  case,  the  estate  for  life  is  annilii* 
lated  only  for  the  purpose  of  giving  complete 
effect  to  the  intention  of  the  parties  ;  and 
that  it  continues,  in  point  of  tenure,  as  well 
as  of  title,  as  often  as  the  continuance  of  that 
estate  is  compatible  with  the  form  and  effi- 
cacy of  the  assurance,  to  pass  the  remainder 
or  reversion  as  a  remainder  or  reversion ;  while 
a  siirreiider  v/ould  extinguish  the  estate  or 
seisin  for  all  the  purposes  of  future  enjoy- 
ment. 

By  the  rules  of  law,  a  remainder  or  rever- 
sion cannot  pass  (m)  without  deed  ;  conse- 
quently when  a  feoffment  is  made  without  an 
accompanying  deed,  a  remainder  or  rever- 
sion cannot  pass  as  a  remainder  or  reversion; 
and  provided  the  estate  for  life  be  treated  as 
a  continuing  estate,  the  remainder  or  rever- 

[m]  Or  even  be  formally  and  in  point  of  fact  surrendered, 
I  Instit.  338  a. 

D    2 


56  OX  MERGER. 

sion  ciuniot  pass  hy  tlic  livery,  because  the 
livery  is  necessarily  the  act  oF  the  person  in 
possession.  It  will  follow,  that  when  tenant 
ibr  life,  and  tenant  of  a  remainder  or  reversion 
.join  in  a  i'eoffnient  without  deed,  the  estate 
ol'  the  })erson  in  remainder  or  reversion  will 
not  be  transferred,  unless  it  can  by  some 
construction,  be  held,  to  pass  from  that  per- 
son by  the  livery.  But  when  the  feoffment  is 
accompanied  by  a  deed,  purporting  to  be  a 
grant  from  the  tenant  for  life,  and  from  the 
})erson  in  remainder  or  reversion,  then  livery 
is  re([uisite,  only  for  the  purpose  of  passing 
the  freehold,  beino-  the  estate  of  the  tenant 
for  life,  and  the  remainder  or  reversion  will 
be  effectually  conveyed  by  the  deed.  No 
reason  exists,  under  these  circumstances,  for 
any  aid  from  rules  of  construction.  The 
conveyance  may  operate  in  the  7node  and  form 
of  the  instrument,  and  consistently  with  the 
intention  of  the  parties,  and  therefore  the 
estate  for  hfe,  and  the  estate  in  remainder 
or  reversion,  will  pass  from  the  respective 
owners  of  these  estates. 

-  But  when  the  feoffment  is  without  deed, 
then  the  only  mode  by  which  effect  can  be 
given  to  the  intention  of  passing  the  estate 
in  remainder  or  reversion,  is,  by  implying  a 
surrender  from  the  tenant  for  life  to  the  te- 
nant in  remainder  or  reversion,  and  by  that 
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means  placing  the  tenant  in  remainder  or  re- 
version in  the  situation,  and  conferring  on 
him  the  power,  of  making  a  feoftment;  and, 
imder  these  circumstances,  the  livery  operates 
in  the  nature  of  an  estoppel. 

Another  difficulty  attending  the  conside- 
ration  of  the  learning  on  merger,  is,  that  the 
learning  is,  as  alread}^  hinted,  involved  in 
great  intricacy  and  confusion.  Some  of  the 
cases  are  at  variance ;  and  in  several  in- 
stances they  are  totally  irreconcilable.  In 
other  instances  the  opinion  of  the  coml  is 
stated  in  very  indefinite  terms;  so  as  to  leave 
the  point  of  the  determination  in  great  un- 
certainty; and  a  large  portion  of  the  learning 
rests  merely  on  opinions,  without  any  deter- 
minations. 

In  addition  to  these  difficulties,  the  most 
extensive  abrido-ments  and  best-written  trea- 

CD 

tises  afford,  in  a  collected  state,  a  small  por- 
tion only  of  information  on  the  subject:  and 
that  information  is  rather  jejune  and  unsa- 
tisfactory, than  of  any  real  assistance  ;  and 
with  the  exception  of  the  head  in  liner's 
Abridgment,  the  cases  or  points  relevant  to 
merger,  are  to  be  found  only  in  parts  of  dif- 
ferent books. 

To  some  of  these  remarks,  the  labors  of 
Chief  l>ar(jn  Gilhert,  under  the  title  Ixaws^ 
in   Ijucous  Abridgment,   and  of  Mr.  Fcariic, 
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in  his  Essay  on  Contingent  Remainders,  are 
exceptions.  The  distinctions  they  have  taken, 
as  far  as  they  relate  to  the  points,  to  which 
the  distinctions  are  applied,  fully  solve  the 
difficulties  arising  out  of  the  determinations 
on  which  thay  have  commented. 


f* 
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CHAR  IV. 


A    general    Outline    of    the    Operation    of 
Merger. 

Merger  is  sometimes  absolute,  sometimes 
conditional  {a).  Generally  speaking  it  is  ab- 
solute. In  some  cases,  however,  it  is  only 
conditional.  As  against  one  person  the  estate 
may  be  merged,  while  as  against  another 
person,  it  may  have  continuance  in  point  o( 
title.  This  happens  as  often  as  some  third 
person  has  a  continuing  interest  under  the 
lesser  estate;  but  it  should  seem  that  when 
one  particular  estate,  as  an  estate  for  years, 
merges  in  another  particular  estate,  as  in  an 
estate  for  life,  or  in  an  estate  tail,  then  in  the 
first  instance,  the  persons  in  remainder  or 
reversion,  and  in  the  second  instance  the  is- 
sue in  tail,  and  those  in  remainder  or  rever- 
sion, cannot  avoid  the  merger:  for  though 
the  merger  may  be  prejudicial  to  them,  by 
extinguishing  a  right  or  remedy  for  a  rent, 

[a]   1  In^l.  238  u.  b. 
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cScc.  reserved  on  the  estate  which  is  merged, 
yet  unless  there  be  fraud,  the  merger  will 
remain  in  force.  The  ownership,  thoupjh 
temporary  and  hmited,  (juahfics  and  inlitles 
the  particuhir  tenant  to  make,  and  the  rever- 
sioner. Sic.  to  receive,  such  surrender :  at 
least  sucli  is  the  understandini^;  in  practice. 
And  that  opinion  naturally  flows  from  our 
code  of  tenures  ;  and  it  is  part  of  the  same 
system  that  a  tenant  for  life  may  as  the  te- 
nant in  a  writ  of  right  lose  the  fee-simple  to 
the  demandant.  But  merger  cannot  accele- 
rate a  burthen,  1  Inst.  338.  b.  as  a  ri"ht  to 
a  rent,  before  it  would  otherwise  be  payable. 
This  act  of  law  may,  however,  accelerate  a 
remedy,  or  may  remove  an  impediment  as  in 
actions  of  waste,  &c.     1  Inst.  338,  b. 

The  general  operation  of  merger  is  to  in-r 
volve  and  confound  one  estate  in  the  time  of 
the  estate  next  in  order  of  time,  and  which 
in  its  extent,  is  as  large  as  the  estate  to  be 
merged. 

A  larger  estate  is,  of  course,  compre- 
hended under  these  terms.  Sometimes  the 
doctrine  proceeds  further,  and,  disregard- 
ing ?i  contingent  interest,  interposed  between 
two  estates,  it  forms  an  union  of  these  two 
estates,  in  exclusion,  and  in  absolute  destruc-* 
tion  of  the  contingent  interest.  In  some  in-^ 
stances,  the  union  is  positive  and  absolute, 
and  the  estates  become  inseparable. 
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In  other  instances  it  is  conditional  only ;  {b) 
and  the  two  estates  may  become  distinct  and 
vested  in  different  persons.  Also  as  against 
the  person  in  whom  the  several  estates  unite, 
the  merger  ma}'  be  absolute,  and  his  several 
interests  resolved  into  one  entire  estate,  with 
one  time  of  continuance^  and  that  time  will  be 
the  particular  period  of  the  remainder  or  re* 
version  in  which  the  prior  estate  is  extin- 
guished ;  while  as  to  strangers,  as  persons 
having  liens  (c),  titles,  &c.  leases  by  way  of 
inter  esse  termini  of  the  estate  which  is  merged, 
may,  in  point  of  right,  have  continuance  to 
support  their  claims  and  interests. 

Again,  there  are  instances,  in  which  two 
estates  may  meet  in  the  same  person,  and 
yet  remain  distinct ;  as  when  they  are  taken 
in  distinct  rights ;  one  in  right  of  the 
party,  the  other  in  right  of  a  wife,  or  of  a 
testator,  (d)  &c.  This  happens  as  often  as 
one  of  these  estates  is  an  accession  to  the 
other  by  the  act  of  law. 

There  arc  other  instances,  as  already  no- 
ticed, in  which  the  two  estates  nuiy  meet  in 
the  same  person,  even  in  the  same  right,  and 
yet  form  one  time  of  continuance,  equal,  in 
extent  of  limitation,  to  the  several  interests 
or  degrees  of  ownership,  comprised  in  the 
times  of  the  ditfcrent  estates;    as  when  two 

(b)   Perk.  s.  624.  {d)  Com.     Dig.    Surr.    Co. 

{(•)  Com.  Di;^.  Suit.  Lilt.  338.  Plntl  and  Sleep,  Cio, 

.l;ic.  IMuwd.  'lly. 
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persons  who  are  owners  of  estates,  wliicli,  if 
in  the  tenancy  of  one  person,  under  distinct 
grants,  would  merge,  convey  these  estates 
to  a  j)erson  or  to  several  persons  b}^  the  sa?ne 
fleedy  and  in  the  same  instant  of  time,  and 
by  the  same  united  limitation  (e). 

The  doctrine,  apposite  to  these  several 
subjects,  will  be  considered  more  at  large, 
and  the  niceties  and  distinctions  in  which 
the  learnins:  is  involved,  will  be  elucidated  in 
different  divisions  or  chapters,  appropriated  to 
this  purpose. 

(e)    Stephens    v.    Bretridge,      Rep.    76.    Treport's    case,    6 
1   Lev.   36.  BrcdorCs  case,    1      Rep.  H. 
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CHAP.  V. 


Inquiry  whether  Merger  depends  on  the 
Intention, 

It  has  been  contended  that  there  is  not  any 
rule  or  case  in  which  there  shall  be  a  merger, 
where  the  estates  may  stand,  and  that  taking 
it  so  is  only  to  preserve  the  intention  of  the 
parties  {a). 

Consistently  with  this  argument,  there 
could  not  be  any  merger  in  opposition  to  the 
intention ;  on  the  contrary,  the  object  which 
the  parties  had  in  their  view,  must  uniformly 
influence  and  govern  the  decision  of  the 
courts:  and  as  often  as  no  clear  and  distinct 
evidence  of  the  intention  is  discoverable, 
the  two  estates  must,  to  call  the  learning  of 
merger  into  action,  be  so  incompatible,  that 
the  continuance  of  one  estate  could  not  be 
admitted,  consistently  with  the  intention  of 
the  parties,  in  taking  the  other  estate.  Tiiis 
argument  is   probably   well    Ibundcd,    if  wc 

(fl)  Stcvciis  V.  BrdridfjCt  Sir  T.  liiiyin.  'M.   1  Lev.  o(». 
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niiglit  resort  to  the  principles  on  wliicli  the 
doctrine  of  merger  originally  prevailed.     It 
would  be  difficult  to  maintain  the  doctrine  at 
this  day.     The  argument,  even  at  the  period 
when  advanced,  was   not  warranted   by  the 
cases  previously  decided,  and  from  which  the 
law  was  at  that  time  to  be  collected.     It  had 
been  determined  that  when  a  lease  for  years 
and  a  remainder  for  life  were  limited  to  the 
same  person  by  the  same  deed  (b),  the  esjtate 
for  3Tars  should  merge  in  the  estate  for  life. 
Now  this  conclusion  is  in  direct  opposition 
to  the  clear  and  express  intention;  for  unless 
the   parties    meant   that   the    limitation   for 
years,  and  the  limitation  for  life  should  give 
distinct  and  subsisting  interests,  and  that  the 
estate  for   years   should    continue,    notwith- 
standing the  determinati-on  of  the  estate  for 
life,  to  what  purpose  did  they  introduce  the 
limitation    for    years    into    the    instrument.^ 
An  intention  to  give  an  estate  for  life,  and 
no  longer,  would   have  been   com[)letely  an- 
swered at  that  time,  as  it  would  at  this  day, 
by  a  grant  I'or  that  period.     The  limitation 
for  years  clearly  and  distinctly  proves  an  uU 
terior   intention.      This    mode  of   limitation 
was   uncpiestionably  framed   to  give    to   the 
party  not  only  an  estate  for  life  but  for  the 
years ;    thus    providing    against    his     death 

(6)    1  Inst.  54  b.     I'lJien  v.      Dyer,    309   h.      Clark   v.  Sir 
Godfrey  and  others,  in  note  to      John  Sydcnhniu,  Yelv.  85. 
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%\  ithin  tlie  period  of  the  years.  It  amounted 
to  a  stipulation  that  there  should  be  a  sub- 
sisting; interest  for  the  residue  of  the  time  of 
those  years,  notwithstanding  the  death  of  the 
life  within  the  period  of  the  years ;  and  its 
object  was  to  secure  to  the  lessee  an  interest, 
positively  and  with  certainty,  for  the  life, 
and  also  for  the  years,  if  they  should  not 
expire  during  the  period  of  the  life.  The  li- 
mitations are  good  in  point  of  law.  The 
mode  of  hmitation,  however,  was  informal ; 
and  judging  from  the  determination  on  that 
case  was  improper. 

That  the  intention  does  not  decide  the  ap-  j/^>c^/^^>y^ 
plication  of  the  law  of  merger,  and  that  the  Ju^^^  /^%r4*-<<^ 
rule  of  law  takes  place,  in  some  instances,  at 
least,  without  regard  to  the  intention^  is  abun- 
dantly proved  by  the  determination  appli- 
cable to  the  circumstances  which  have  been 
stated. 

The  same  proposition  receives  additional 
weight  from  the  determination  on  the  case  of 
a  lease  for  the  term  (c)  of  another's  life,  with- 
out impeachment  of  waste,  with  remainder 
to  the  same  person  for  his  own  lile.  Under 
these  circumstances,  there  is  a  merger  of  one 
of  two  estates,  created  by  the  same  i\ec{\, 
even  though  the  consecjuence  of  the  applica- 
tion of  the  law  of  merger  is  to  deprive  the 
lessee  of  the  privilege  annexed  to  one  of  his 
estates,  and  to  confine  his  right  of  enjoyinent 

((■)    Lfw'is  Ilnv/cs's  (■:[%:•,  11  Rop.  83.  ().    1  Inst.  22:). 
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to  one  lil'c,  instead  of"  its  having  continuance 
for  several  lives.  Did  the  lessor  propose  to 
give,  and  the  lessee  to  receive,  one  continu- 
ing estate,  or  two  several  and  distinct  conti- 
luiing  estates?  and  did  the  parties  intend 
that  the  lessee  should  be  privileged  from  ini- 
])eaclinient  for  waste  during  the  time  of  the 
first  of  these  estates?  These  are  the  ques- 
tions which  the  fects  suggest.  The  answer 
to  tliese  questions  is  obvious,  and  admits  of 
no  doubt.  By  the  intention  of  the  parties 
there  were  to  be  two  continuing  estates  ;  and 
durini>;  the  existence  of  the  former  of  these 
estates,  there  was  to  be  a  privilege  of  com- 
mitting waste  without  impeachment  for  the 
same.  Though  the  law  acknowledges  the 
creation  of  the  two  estates,  and  admits  that 
they  have  existence  for  a  time,  yet  in  the 
next  moment  one  of  these  estates  is  annihi- 
lated, by  the  application  of  the  doctrine  of 
merger ;  and  the  beneficial  privilege  of  com- 
mitting waste  is  lost,  as  a  consequence  of  the 
annihilation  of  the  estate  to  vvhich  this  privi- 
lege was  annexed  (d). 

The  cases  of  a  lease  for  years  with  a  re- 
mainder for  life,  and  of  an  estate  to  a  man, 
for  the  life  of  another  person,  with  remainder 
to  the  same  grantee  for  his  own  life,  demand 
further  attention.  It  may  at  first  view  ap- 
pear difficult   to  limit  estates  in   any  other 

{(J)   1 1  Rop.  83. 
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mode,  consistently  with  the  intention.  How- 
ever, it  may  be  safely  predicated,  that  the 
difficulty  may  be  obviated.  The  limitations 
might,  in  each  instance,  have  been  penned 
in  another  form,  capable  of  operation,  in  a 
mode  which  would  have  excluded  all  grounds 
for  the  application  of  the  law  of  merger,  and 
at  the  same  time  have  expressed  the  parti- 
cular and  precise  intention  of  the  parties. 
To  have  granted  an  estate  for  life,  with  a 
rehiainder  for  years,  to  be  computed  from  a 
given  period ;  for  example,  from  the  day 
next  before  the  day  of  the  date  of  the  inden- 
ture, would  have  accomplished  every  part  of 
the  intention.  A  limitation  in  this  mode,  at 
the  same  time  that  it  would  have  given  full 
effect  to  the  intention,  would  have  preserved 
the  chattel-interest  from  the  influence  of 
merger,  (e)  The  lessee  would  certainly  have 
been  intitled  to  hold  the  land  for  his  life; 
and  the  term  of  years  would  have  been  a 
continuing  estate  in  the  event  of  his  death, 
within  the  period  of  the  limited  number  of 
years.  Except  by  vesting  one  of  the  estates 
in  a  trustee,  no  other  mode  of  limitation 
would  have  been  consistent  with  the  inten- 
tion, and  have  ])rcscrved  the  term  of  yc^ars. 
But  this  form  would  have  been  free  from 
objection.  'J'he  term  for  years  could  not  by 
any  possible  event  have  merged  in  the  estate 

{.)    1   Inst.  .>1.  h. 
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for  lilr,  because  the  estate  for  Vifc.  \v;is  \nKiV 
to  tlu'  term  tor  years,  and  a  remainder  cannot 
merge  in  the  prior  particular  estate. 

In  the  instance  also  of  a  lease  (/)  to  one 
for  the  life  of  another  person,  with  remainder 
to  himself  for  his  own  life,  the  application  of 
the  learning  on  merger,  might  have  been  pre- 
vented, by  limiting  the  lands  to  the  lessee 
for  the  lives  of  himself  and  the  other  cestui 
que  vie ;  by  one  connected  clause,  giving 
one  entire  estate,  to  continue  for  the  several 
lives;  or  by  limiting  to  the  lessee  first  an 
estate  for  his  ozai  lile,  and  secondly  an  estate 
to  continue  for  the  other  life.  Under  either 
form  of  limitation,  there  might  have  been  a 
grant  of  the  privilege  of  being  exempt  from 
waste  during  the  period  of  the  life  of  the 
cestui  que  vie. — The  former  mode  of  limita- 
tion would  have  given  one  entire  estate,  and 
not  several  estates ;  and  by  the  latter  mode 
the  estate  in  remainder  would,  in  the  intend- 
ment of  law,  and  with  a  view  to  the  learninii: 
of  merger,  have  been  less  than  the  preceding 
estate :  and  on  that  account  the  prior  estate 
would  not  have  the  capability  of  merger  in 
the  latter  of  these  estates. 

On  cases  of  this  description  some  further 
observations  will  be  introduced,  in  difi'erent 
parts  of  this  essay. 

(/)    /io.wr'.-c  cnso,  .")   Rej).   M.      L'ttr/  l)ale''s  ca'^p,    Cro.    EllZ* 
Spy  moil  r*  s  cn?.o,  10  Hep.  / 
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But  though  the  intention  is  not  the  foun- 
dation or  governing  principle  of  the  rule,  yet 
there  are  many  instances  in  which  from  fa- 
vour to  the  intention,  the  law  of  merger  is 
held  to  be  inapplicable.  It  was  in  this  sense, 
and  with  a  view  to  such  circumstances,  that 
the  expression  at  the  commencement  of  thi 
chapter  was  in  all  probability  used.  There- 
fore, a  contingent  remainder  created  by  a 
will,  will  not  be  defeated  by  a  descent  from 
the  testator  of  the  reversion  in  fee  to  the  te- 
nant for  life  whose  estate  precedes  and  sup- 
ports the  remainder:  and  a  joint-tenancy  to 
two  or  more  of  particular  estates,  will  not 
be  severed  by  a  limitation  of  a  remainder  to 
one  of  them,  in  the  same  deed  or  will,  which 
creates  the  particular  estate,  (g) 

{g)  WiscoCs  case,  2  Rep.  60. 


vol,,  iir. 
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CHAP.  V[. 


An  EiiumeratiGn  of  the  Circumstances  wliich 
must  concur  in  order  to  accomplish  the 
Operation  of  the  Law  of  Merger. 

Following  the  points  of  difference  sug- 
gested by  the  determined  cases,  and  by  opi- 
nions of  acknowledged  authority,  the  conclu- 
sion from  these  cases  and  opinions  to  the  law 
on  merger  seems  to  be. 

First,  Two  or  more  estates  must  meet  in 
the  same  person,  in  the  same  lands,  &c.  or  in 
the  same  part  of  the  same  lands,  &c. 

Secondly,  The  more  remote  estate  must 
be  the  next  vested  estate  in  remainder  or 
reversion,  without  any  intervening  vested 
estate ;  and  also  without  any  intervening  in- 
terest by  way  of  contingent  remainder,  cre- 
ated in  the  same  instant  of  time,  or  by  the 
same  act  which  gives  origin  to  the  other  es- 
tates. 

Thirdly,    The   estate   in   reversion    or   re- 
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lYiain^er  must  be  as  large  as,  or  larger  than, 
the  preceding  estate. 

Fourthly,  The  several  estates  must  be  held 
in  the  same  legal  rioht ;  or  when  the  estates 
are  held  in  different  legal  rights,  one  of  them 
must  not  be  an  accession  to  the  other,  merely 
by  act  of  law. 

Fifthly^  The  estate  must  not  be  privileged, 
either  under  the  statute  of  uses,  or  the  sta- 
tute of  intails. 

SLvthly^  The  doctrine  will  not  have  effect, 
to  alter  the  quality  of  one  of  two  estates,  in 
the  same  person,  or  to  destroy  a  contingent 
remainder,  when  the  several  estates  are  li* 
jnited,  by  the  same  deed  or  instrument,  or 
-take  their  effect  in  the  same  instant  of  time^ 
iind  in  some  degree,  by  the  same  act,  and 
some  other  pei'son  is  concerned  in  the  conse- 
quence of  the  merger. 

Seventhly,  The  doctrine  does  not  apply  to 
an  estate  for  several  lives,  arising  under  the 
same  limitation,  as  giving  one  undivided  and 
entire  time  of  continuance. 

And,  Eighthly,  The  union  of  two  estates 
in  the  same  person,  by  means  of  the  joint , 
act,  of  the  respective  owners  pf. these  estates, 
with  an  intention  that  the  estate  of  their  as- 
signee should  continue  for  the  collective  time 
of  their  several  estates,  will  not  be  a  c^use  of 
merger. 

After  examining  these  heads,  and  by  that 
E  2 
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means  introducing  the  circumstances,  wliicli, 
in  a  general  point  of  view,  give  rise  to  the 
apphcation  of  the  doctrine  of  merger,  or  ex- 
clude it,  some  observations  on  its  effect,  will 
be  added  to  shew, 

First,  The  manner  in  which  the  doctrine 
affects  the  party  himself,  whose  estate  is 
mer«;ed. 

Secondhj,  The  situation  in  which  it  leaves 
other  persons,  who  have  any  claims  on  the 
estate  which  is  merged,  or  any  interests  de- 
rived out  of  the  same  estate. 

Thirdly,  The  effect  which  it  produces  on 
the  estate,  in  which  the  merger  takes  place. 

This  arrangement  will  afford  scope  for  ob- 
serving on  the  mode,  the  degree,  and  the  cir- 
cumstances in  which  this  doctrine  affects  per- 
sons who  are, 

1st,  First  and  second  mortgagees. 

2d,  Persons  who  have  purchased  from 
bankrupts. 

3d,  Persons  who  have  estates  in  rever- 
sion. 

4th,  Persons  who  have  estates  in  remain- 
der. 

5th,  Who  have  estates  by  intireties. 

6th,  Who  have  joint  estates. 

7th,  Who  have  estates  in  common. 

8th,  Who  have  estates  in  coparcenary. 

9th,  Who  have  interests  in  contingency. 
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lOtli,  Wlio  have  interests  by  executory  de- 
vise, or  by  executory  bequest. 

11th,  Who  have  estates  on  condition. 

12th,  Who  are  releasees,  &c.  to  uses. 

13th,  Who  have  estates  tail. 

14tl),  Who  liave  estates  in  right  of  their 
wives,  and  also  of  themselves. 

15th,  Who  have  estates  as  executors  or  ad- 
ministrators, and  also  in  their  own  right. 

l6th,  Who  have  several  estates ; — one  in 
their  individual  capacity ;  another  in  their 
corporate  capacity. 

17th,  Who  have  titles  by  curtesy. 

18th,  Who  have  titles  to  dower. 

19th,  Who  have  estates  to  be  enlarged  on 
condition. 

20th,  Who  have  estates  to  be  enlarged; 
First,  By  confirmation. 
Secojidh/,  By  release. 

21st,  Who  are  copyholders. 

22d,  Who  claim  by  descent. 

23d,  Who  are  in  ventre  sa  mere, 

24th,  Who  have  collateral  interests  or  de- 
rivative estates. 

25th,  Who  have  equitable  estates. 

25th,  W  ho  are  creditors. 

27th,  Who  have  equitable  interests. 

28th,  Who  have  legal  and  equitable  in- 
terests united. 

29th,  Who  have  a  prior  title,  and  who  are 
interested  in,  or  may  be  affected  by,  the  con- 
seciuences  of  a  merger. 
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Am],  lastly,  And  generally  persons  who 
have  collateral  claims  upon,  or  interests  de- 
rived out  of  both,  or  either  of  the  estates 
which  are  united  :  and  under  this  head  the 
acctleration  of  the  estate  in  reversion  or  re- 
mainder as  a  consequence  of  the  merger  may 
he  considered. 
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CHAP.  VII. 


That  there  must  be  two  Estates  in  the  same 
Person. 

First,  To  call  the  doctrine  of  merger  into 
effect,  there  must  of  necessity,  and  at  least, 
be  two  estates.  On  this  head  the  law  is 
positive ;  indeed  it  is  demonstrably  clear,  that 
unless  there  be  two  estates,  in  the  same  per- 
son in  the  same  land,  there  is  not  any  estate 
in  that  person  to  merge,  or  occasion  a  mer- 
ger. A  7nere  right  or  title  will  not  suffice.  («) 
Therefore,  where  tenant  in  tail  discontinued, 
by  granting  an  estate  for  life,  and  died  with- 
out issue,  in  the  life-time  of  the  tenant  for 
life,  and  the  tenant  for  life  surrendered  or 
granted  his  estate,  to  the  person  intitled  un- 
der the  remainder  expectant  on  the  estate  tail, 
the  estate  for  life,  and  consequently  the  new 
reversion  expectant  thereon  still  continued  : 
for  the  remainder-man  was  not  remitted,  and 
till  remitted,  he  had  not  any  estate  in  which 
the  tenancy  for  life  could  merge. 

{a)  Pauling  and  Hardy,  Skin.  3.  62.  Coin.  Dig.  Surr. 
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The  estate  of  the  tenant  for  hfe,  and  the 
right  of  tlie  remainder-man,  depended  on  dis- 
tinct titles.  The  riglit  of  the  tenant  in  tail 
arose  from  the  original  gift,  and  from  an  estate 
which  was  discontinued  and  turned  to  a  right. 
The  estate  of  the  tenant  for  life  was  derived 
out  of  the  tortious  fee  acquired  by  the  dis^ 
continuance.  The  reversion  in  fee  expectant 
on  the  estate  for  life,  was  in  the  heir  or  as- 
signee of  the  lessor  of  that  estate,  and  such 
heir  or  assignee  was  the  only  person  capable 
of  a  surrender,  or  in  whose  estate  the  tenancy 
for  life  could  mero-e.  No  act  of  the  tenant 
for  life,  excepting  a  tortious  alienation  divest- 
ing the  estate,  and  creating  a  new  and  wrong- 
ful title,  could  prejudice  the  owner  of  that  re- 
version. To  defeat  the  estate  for  life,  and  the 
wrongful  reversion  expectant  on  that  estate, 
the  remainder-man  must  prosecute  a  real  ac- 
tion. By  these  means  alone  can  he  restore 
himself  to  the  seisin  under  his  original  title. 
No  conveyance  by  the  tenant  for  life,  or  en- 
try, can  avail  the  rightful  owner  of  the  estate 
tail,  to  the  extent  of  recovering  his  rightful 
ownership.  Disseisin  after  disseisin,  may  be 
committed  ;  but  still  there  shall  be  a  recovery 
in  a  real  action  on  the  footing  of  the  old  in- 
tail,  or  a  remitter  by  act  of  law  to  that  in- 
tail,  the  old  intail  will  be  dormant.  It  fol- 
lows, under  a  title  thus  circumstanced,  that 
while  the  discontinuance  remains  in  force,  the 
owner  under  the  intail,  cannot  confirm  the 
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title  of  the  tenant  for  life,  by  suffering  a  com- 
mon recovery  brought  against  the  donee  in 
tail,  as  tenant  of  the  freehold,  because  he  is 
not  seised  of  an  estate  tail  in  possession.  That 
a  recovery  may  operate,  the  tenant  in  tail 
must  be  vouched,  and  for  that  purpose  the 
freehold  must  be  conveyed  to  some  other  per- 
son, that  the  writ  of  entry  may  be  sued 
against  that  person,  and  that  he  may  vouch 
the  tenant  in  tail  and  the  donee  vouch  over : 
or  the  writ  of  entry  may  be  brought  imme- 
diately against  the  tenant  for  life,  and  he 
may  vouch  the  donee  in  tail  in  remainder, 
and  thus  the  right  under  the  intail,  and  under 
all  remainders,  which  were  expectant  on  the 
same,  may  be  barred,  (b) 

(6)  TaltaninCs  Case,  12  Ed.      Cro.  Eliz.  827.    Preston's  Con-, 
4.  14.  19.     Lincoln  Coll.  Case,      veyancing,  1  vol.  123, 
3  Rep.  58.     Peck  v.  Channell, 
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CHAP.  VllJ. 


Of  Limitations,  giving  distinct  Estates. 

Instances  in  which  the  question  may 
arise,  whether  a  man  has  one  estate  or  two 
estates  cannot  occur  very  frequently.  In  a 
few  cases,  the  question  has  arisen  with  a  view 
to  the  doctrine  under  consideration. 

Thus  in  Rosses  case,  (c)  a  lease  was  made 
to  A.  and  his  assigns,  habendum  to  him  du- 
ring his  life,  and  the  lives  of  B.  and  C. 

The  question  was,  whether  this  grant  during 
the  lives  of  B.  and  C.  was  void.  The  deci- 
sion was  in  favour  of  the  limitation.  It  was 
objected  that  when  a  man  had  two  estates  in 
him,  the  greater  should  drown  the  less,  and 
that  an  estate  for  the  life  of  the  lessee  was 
higher  than  for  the  life  of  another,  and  that 
therefore  the  estate  for  his  own  life  and  for 

(c)  5  Rep.  13.  Roos  v.  At-  398.  and  15  Vin.  366.  S.  C. 
loood,  Cro.  Eliz.  491.  Rossa  Bowles  v.  Poor,  Cro.  Jac.  282« 
v..Ardwkk,  Golds.  187.  Moor,      Ess,  on  Est.  Chap.  Life, 
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the  lives  of  others,  could  not  stand  together. 
The  answer  given,  and  resolution  of  the 
court  were,  that  the  lessee  had  only  one 
estate,  which  had  this  limitation,  sciL  dur- 
ing his  life,  and  the  lives  of  the  two  others, 
and  that  he  had  oiili/  one  freehold;  and 
therefore  there  could  be  no  drowning  of 
estates :  and  the  opinion  of  the  court  was, 
that  the  lessee  had  an  estate  of  freehold 
to  continue  during  their  three  lives,  and 
the  life  of  the  survivor  of  them.  The 
point  on  the  continuanct  of  the  estate 
had  been  previously  settled  in  Utty  Dale's 
case,  {d) 

Another  instance  in  which  it  has  been 
doubted,  and  seems  at  this  instant  to  be 
doubtful,  whether  the  party  has  one  estate  or 
several  estates,  is,  when  there  is  a  limitation 
to  two  persons,  jointly,  with  a  subsequent 
limitation  to  one  of  them  for  an  extended  in- 
terest. 

The  cases  on  this  point  are  connected, 
in  some  degree  with  the  law  on  merger ; 
and  as  they  relate  to  the  time  and  degree 
of  possession,  and  may  involve  the  law  on 
merger,  they  are  deserving  of  consider- 
ation, (c) 

It  is  the  language  of  Mr.  Fearne,  that 
if  the    particular   estate   be    to    A,    and   13, 

('/)    Ciu.  Eliz.  152.  (e)   Rule  ill  Shtlley's  Cuse, 

87,  88,  8!.). 
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for  their  lives,  and  after  their  deaths,  to 
the  lieirs  of  13.  or  to  the  luisband  and 
wife,  and  the  heirs  of  the  body  of  the 
husband,  or  to  two  men  and  the  heirs  of 
their  two  bodies,  or  the  heirs  of  the  body 
of  one  of  them ;  the  estates  in  tail,  or  ii> 
fee,  are  said  to  be  executed  sub  modo,  that 
is,  to  some  purposes,  though  not  to  all; 
for  though  they  are  so  far  executed  in, 
or  blended  with,  the  possession,  as  not  to 
be  grantablc  away  from  or  without  the 
freehold,  by  way  of  remainder,  ^xt  they  are 
not  so  executed  in  possession  as  "to  sever  the 
jointure,  or  to  intitle  the  wife  of  the  person 
so  taking  the  inheritance  to  dower :  and  it 
is  to  be  observed  that  without  a  merger  of 
the  estate  for  life,  there  could  be  no  title  of 
dower.  To  a  claim  of  dower,  a  joint  seisin 
of  the  freehold,  would  be  a  complete 
answer. 

In  a  former  paragraph,  (/)  Mr.  Fearne 
has  advanced  these  positions  :— -When  there 
is  a  joint  limitation  of  the  freehold  to  several, 
followed  up  by  a  joint  limitation  of  the  inhe^ 
ritance  in  fee-simple,  to  them,  as  an  estate 
to  A.  and  B.  for  their  lives  or  in  tail,  and 
afterwards  to  their  heirs,  so  that  both  limita^ 
tions  are  of  the  same  quality,  that  is,  both 
joint,  it  seems  the  fee  vests  in  them  jointly  ; 

(/)  Seel  Inst.  182.  b. 
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and  so  if  the  limitation  be  to  the  bavon  and 
feme  jointly,  remainder  to  the  heirs  of  their 
bodies,  it  is  an  estate  tail  executed  in  them 
as  they  are  capable  of  issue,  to  whom  such 
inheritance  can  descend  ;  but  if  the  limita- 
tion of  the  freehold  be  not  to  them  jointly, 
but  successively,  as  to  one  for  life,  remain- 
der to  the  other  for  life,  remainder  to 
the  heirs  of  their  bodies,  (g)  there  it 
seems  the  ultimate  limitation  is  not  executed 
in  possession,  but  gives  them  a  remainder  in 
tail.  That  the  ancestor  has  several  and  dis- 
tinct estates,  or  one  entire  estate,  is  the 
point  to  be  considered,  and  the  difference 
seems  to  be,  that  when  the  ancestors  have  a 
joint  estate,  and  the  limitation  is  to  the  heirs 
of  one  of  them,  by  one  connected  and  con- 
tinued clause  of  limitation,  the  freehold  and 
inheritance  will  be  one  entire,  and,  during 
their  joint-lives,  inseparable  interest  ;{li)  and 
that  when  the  estates  to  the  tenant  for  life, 
/are  several  and  distinct,  to  take  place  suc- 
cessively, and  the  limitation  is  to  the 
heirs  of  the  first  tenant  for  life,  or  to 
the  heirs  of  both  the  tenants  for  life,  as 
in  Stevens  v.  Bretridge,  (/)  the  limitation 
to  the  heirs  will  give  a  distinct  interest  by 
way  of  remainder. 

The  language  of  Mr.   Fearne,  favors  this 

{(j)    Stephens    V.     Drctridye,  [It)     MandeviUe's   Case,     I 

1  Lev.  3G.  Inst.  26.  h. 

[i)  1  Lov.  36. 
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distinction,  (A)  and  even  supports  it.  The 
next  consideration  is,  whether  the  inheritance 
may  be  distinct  from  the  freehold,  when 
the  hmitations  are  to  two  persons,  and  after 
both  their  deceases,  or  after  the  decease  of 
one  of  them,  (when  they  have  an  estate  for 
thekjoiiit  hves)  to  the  heirs  of  one  of  them. 
Xet  us  examine  the  authorities  on  tliis 
point,  and  the  reasoning  on  which  they  de- 
pend. 

First,  Littleton  {!)  says,  there  may  be 
^ome  joint-tenants  which  have  a  joint-estate, 
and  be  joint-tenants  for  term  of  their  hves, 
and  yet  have  several  inheritances.  His  ex- 
ample is  of  a  gift  to  two  men,  and  to  the 
heirs  of  their  two  bodies  begotten;  and  Lord 
Coke,  in  elucidation  of  the  text,  observes, 
"  albeit  they  have  several  inheritances  in 
"  tail,  and  a  particular  estate  for  their  lives, 
"  yet  the  inheritance  doth  not  execute  and 
"  so  break  the  joint-tenancy  ;  but  they  are 
"  joint-tenants  for  life,  and  tenants  in  com- 
"  mon  of  the  inheritance  in  tail." 

The  observation  to  be  made  on  this  case 
is,  that  the  freehold  and  the  inheritance 
were  limited  by  one  single  and  continued 
sentence.  Though  it  is  not  asserted,  yet 
it  is  virtually  admitted,  that  the  freehold 
and  inheritance  of  each  person,  formed 
an    entire  estate,  so   that  the   freehold   and 

[h]  See  Shelley's  Case.  [l]  s.  283. 


ON  MERGER.  63 

inheritance  wore  not  distinct.  It  is  true 
the  donees  were  joint-tenants  of  the  free- 
hold, and  severally  seized  by  moieties  of 
the  inheritance  ;  but  then  the  moiety  of 
each  tenant  of  the  inheritance,  was  attached 
to  the  freehold  of  that  tenant,  and  so  far 
formed  one  entire  estate,  as  to  be  inse- 
parable by  any  act  of  the  party ;  but  on 
the  death  of  one  of  the  joint-tenants, 
leaving  issue,  then  the  joint-tenancy  car* 
ried  the  immediate  freehold  to  the  other 
tenant,  and  the  issue  of  the  deceased  donee 
in  tail  became  seized  of  the  inheritance, 
as  a  distinct  interest,  and  by  way  of  re- 
mainder. Unless  this  be  the  situation 
of  the  issue  in  tail,  no  name  can  be  given 
to  the  quality  of  their  estate  by  which  it  can 
be  distinguished,  (m) 

Secondly,  In  Wiscot's  case,  (n)  it  was  said, 
"  if  a  man  make  an  estate  to  three,  and  to 
"  the  heirs  of  one  of  them,  there  one  of  them 
"  hath  fee-simple,  and  yet  the  jointure 
"  doth  continue,  for  all  is  but  one  entire 
"  estate,  created  at  the  same  time;  and  there- 
"  fore  the  fee-simple  cannot  drown  the  join- 
"  ture,  which  took  effect  with  the  creation 
"  of  XhQ  remainder  in  fee."  Even  under 
these  circumstances,  the  inheritance  is  called 


(m)  Littleton,  or  Lord  Coke      and    see     Mandeville^s    Case, 
himself,  calls  it  a  Remainder  ;      1  Inst.  26. 

{n)  2  Rep.  60. 
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a  remainder.  Of  course  it  is  a  remainder  by 
tlie  construction  of  law.  * 

In  the  same  case,  it  was  said  that  when  an 
estate  is  made  to  three,  and  to  the  heirs  of 
one  of  them,  and  he  who  hath  the  fee  dieth, 
and  one  of  the  survivors  purchaseth  the  re- 
mainder, the  jointure  is  severed. 

This  proposition  proves  that  in  the  case 
cited  from  Littleton,  the  inheritance  may 
eventually  become  distinct  from  the  free- 
hold, and  that  though  in  the  first  place  it 
was  conjoined  to  the  freehold,  it  may,  at  a 
subsequent  period,  be  separated  from  the 
same,  by  act  of  law,  though  not  by  way 
of  conveyance.  And  in  the  same  case,  it 
was  asserted,  that  when  an  estate  is  made 
to  three,  and  to  the  heirs  of  one,  he  who 
hath  the  fee,  cannot  grant  over  his  remain- 
der, and  continue  in  himself  an  estate  for 
life,  (o)  But  it  was  admitted  that  if  there 
be  tenant  in  tail,  the  remainder  to  his  right 
heirs,  he  may  grant  his  remainder  over  or 
devise  it.  (p)  The  only  difference,  observ- 
able in  these  cases,  is,  that  in  the  former 
instance  the  freehold  and  the  inheritance 
were  limited  by  one  connected,  and  undi- 
vided clause,  while  in  the  latter  instance, 
the  remainder  in  fee  was  distinct  from  the 
estate-tail  by  the  form  of  the  limitation,  and 
also  as  a  consequence  that  an  intail  and  a 

(o)   12  Ed.  4.  26.  (p)  27  Ass.  60.  2  Rep.  60. 
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fee-simple  in  tlie  same  person,  must  neces- 
sarily give  several  estates,  while  this  neces- 
sity does  not  exist  as  to  other  estates,  since 
an  estate  of  freehold,  held  in  joint-tenancy 
for  life,  may  form  an  inseparable  part  of 
the  same  estate,  considered  as  conferring  an 
inheritable  quahty  subject  to  the  joint- 
tenancy. 

In  a  note  to  the  Vinerian  lectures,  Mr. 
Wooddeson  refers  to  the  text  cited  from 
Fearne,  and  observes  that  if  the  particular 
estate  be  to  A.  and  B.  jointly  for  their  lives, 
remainder  to  the  heirs  of  the  body  of  B.  this 
will  be  an  estate-tail  in  B.  executed  in  B., 
so  as  to  make  the  inheritance  not  grantahle 
distinct  from  the  particular  estate  of  free- 
hold by  way  of  re7naindei\  but  on  the  other 
hand  not  to  sever  the  jointure  or  intitle  the 
wife  of  B.  to  dower. 

It  is  obvious  that  the  forms  of  gifts  stated 
by  Mr.  Fearne  are  differently  penned.  One 
of  the  examples,  is  of  an  estate  to  A.  and 
B.  for  their  lives,  and  after  their  deaths^  to 
the  heirs  of  B.  so  that  the  limitation  to  the 
heirs-  is  distinct  from  the  limitation  to  the 
ancestor ;  and  this  is  the  very  example  on 
which  Mr.  Wooddeson  has  fixed  for  tlie  appli- 
cation of  his  conclusion,  or,  perhaps,  of  the 
general  conclusion  of  Mr.  Fearne,  to  the 
several    cases    he    had    cited    in    that    pas- 


sage. 


\\\    the    other   instances   noticed    in    that 
VOL.  in.  r 
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passage,  the  gift  was  extended  to  the  heirs, 
by  one  undivided  and  connected  clause  of 
Jiinitation  to  thein  and  the  ancestors ;  and 
])erhaps  it  was  to  these  instances  alone,  that 
Mr.  Fearne  intended  to  confine  his  obser- 
vation, that  the  interest  imported  by  the 
^limitation  to  the  heirs,  was  not  grantable 
away  from,  or  without  the  freehold,  by  way 
of  remainder.  AVithout  ascribing  this  inten- 
tion to  him,  it  is  difficult  to  support  his 
doctrine  by  any  authority  to  be  collected 
from  the  books  on  the  subject. 

Tiie  words,  introducing  the  limitation  to 
take  place  after  the  decease  of  the  tenant 
for  life,  have  a  strong  tendency  to  express  a 
distinct  estate,  partaking  of  the  nature  and 
properties  of  a  remainder.  Does  the  law, 
it  may  be  asked,  preclude  the  right  of  an 
individual,  to  have  an  estate  of  freehold  in 
himself  jointly  with  another,  with  a  distinct 
estate-idiiX^  or  a  distinct  fee,  by  way  of  re- 
mainder? No  authority  can  be  adduced 
against  the  existence  of  the  two  estates  dis- 
tinctly, when  an  intention  that  the  inheri- 
tance and  the  freehold  shall  be  distinct,  is 
apparent*  As  often  as  the  limitation  to  the 
ancestor  extends  the  benefit  of  that  limita- 
tion to  his  heirs,  there  is  reason  to  contend 
that  the  ancestor  has  one  estate,  and  one 
estate  only ;  and  then  the  law  denies  to  him 
the  privilege  of  disposing  of  the  inheritance, 
and  at   the  same   time,   reserving  the  free- 
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hold.  Nothing  seems  to  be  more  clear, 
than  that  when  several  limitations  give  dis- 
tinct estates,  the  remote  estates,  depending 
on  estates  more  immediate,  and  created  at 
the  same  time,  and  by  the  same  deed  or  will, 
must  be  remainders ;  and  being  distinct 
estates,  they  must  assume  the  description 
of  remainders,  and,  answering  this  descrip- 
tion, no  objection  can  be  made  to  the  trans- 
fer of  these  remote  estates  separately  from 
the  estates  of  freehold,  as  rcmaimiers ;  and 
when  the  estate  has  the  name,  and  all  the 
qualities  of  a  remainder,  and  (for  this  is  the 
essential  point  and  distinguishing  circum- 
stance) is  distinct  from  the  estate  of  freehold, 
what  reason,  or  what  authority  can  be 
urged  against  its  conferring  the  same  pri- 
vileges, as  are  annexed  to  other  estates  of 
the  same  denomination  ?  It  follows,  that 
the  interest  which  passes  by  the  limitation  ' 
to  the  heirs  is  improperly  called  a  remain- 
der, or  it  has  all  the  quahties  common  to 
estates  comprehended  under  and  embraced 
by  that  term. 

Now  the  authority  of  Littleton  and  Fer- 
kins,  and  also  the  determination  of  Wiscofs 
case,  will  support  the  right  of  a  person  who 
is  the  owner  of  several  distinct  estates,  to 
alien  one  of  these  estates  and  retain  the 
other.  Thus  in  treating  of  attornment, 
Littleton  says,  "  If  a  lease  be  made  for  life, 
"  the  remainder  to  another  in  tail,   the  rc- 

r  2 
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*'  iiiaiiuicr  over  to  the  right  heirs  of  the 
"  tenant  ['or  life,  in  this  case,  if  the  tenant 
"  for  life  o-rant  his  remainder  in  fee  to 
"  another  by  his  deed,  this  remainder  main- 
"  tenant,  passeth  by  the  deed  without  any 
"  attornment,  &c.  for  that  if  any  ought  to 
"  attorn  in  this  case,  it  should  be  the  tenant 
"  for  life,  and  in  vain  it  were  that  he  should 
"  attorn  upon  his  own  grant,"  <^c.  It  is 
evident  that  Littleton  is  treating  of  a  grant 
of  the  remainder,  distinct  from  the  free- 
hold. That  the  freehold  continues  in  the 
tenant  for  life,  is  the  reason  superseding  the 
necessity  of  attornment.  To  convey  the 
freehold  and  inheritance,  a  feoffment  and 
not  a  grant  would  be  the  proper  mode  of 
assurance. 

■  And,  according  to  Ferkins,  (d)  confirmed 
by  the  resolution  in  JViscot's  case:  if  a  tenant 
in  tail  be  seized  of  an  acre  of  land,  the  re- 
mainder of  the  same  acre  to  his  right  heirs, 
he  may  grant  this  remainder,  and  yet  it  is 
not  executed  in  him. 

By  the  observation  in  Perkins,  that  the 
estate  to  the  heirs  was  not  executed  in  the 
tenant  in  tail,  it  must  be  understood  that 
the  remainder  was  not  vested  in  possession. 
Under  the  rule  in  Shelley's  case,  it  was 
clearly  vested  in  interest. 

From  this  examination  of  the  authorities, 

{(})  Sect.  88. 
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there  is  some  reason  at  least  for  the  coiicIli- 
sion,  that  in  those  cases  in  which  a  grant  or 
limitation  is  made  to  two  jointly,  and  the 
heirs  of  one  of  them,  the  limitation  to  the 
heirs  will  sive  the  interest  to  their  ancestor, 
SO  as  to  be  connected  with,  and  form  j)art 
of  the  estate  of  freehold,  subject  to  the 
interest  of  the  joint-tenant,  or,  by  way  of 
remainder,  according  to  the  form  which  the 
limitation  assumes,  and  the  circumstance 
that  it  connects  the  nomination  of  the  heirs 
with  the  nomination  of  the  ancestor,  as  to 
two  jointly,  and  the  heirs,  or  heirs  of  the 
l)ody  of  one  of  them,  or  makes  a  distinction 
between  the  several  limitations  and  the 
times  at  which  they  are  to  confer  the  right 
of  enjoyment,  as  to  two  jointly,  and  after 
their  decease,  to  the  heirs  of  one  of  them  ; 
and  for  the  further  conclusion,  that  when 
the  limitations  to  the  ancestor,  and  to  his 
heirs,  give  distinct  estates,  he  may  dispose 
of  either  of  these  estates,  and  at  the  sanie 
time  retain  the  other. 

The  inference  from  these  positions  to  mer- 
ger, may  not  be  obvious  to  every  reader. 
The  object  of  the  present  investigation,  is  to 
shew  the  instances  in  which  a  person  claim- 
ing under  several  limitations  in  these  vaiious 
forms,  is  seised  of  an  estate  tail,  by  way  of 
immediate  estate,  and  when  of  an  estate  for 
life  only,  with  a  remainder  in  tail,  and  conse- 
quently of  two  estates. 
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This  point  has  been  agitated  most  gene- 
rally in  reference  to  estates  tail,  ulien  it  has 
been  necessary  to  consider  whether  the 
donee  had  or  had  not  an  estate-tail  in  pos- 
session, so  that  he  could  discontinue  the 
estate-tail,  or  bar  the  remainders  by  a  re- 
covery, in  which  he  was  tenant  and  not 
vouchee. 

In  Owens  case  (e)  the  husband  and  wife 
were  seised  under  limitations,  to  them  and 
the  heirs  of  the  body  of  the  husband,  and  the 
liusband  alone  suffered  a  common  recovery  in 
which  he  was  tenant^  and  consequently  with 
single  voucher ;  and  on  the  ground  that  his 
wife  had  a  joint  estate  with  him,  and  that 
there  are  no  moieties  between  husband  and 
a^;.n<<yA/.^  wife,  it  was  held  that  the  recovery  did  not 
bar  the  issue  and  remainder-men. 

And  in  the  Marquis  of  Winchester  s 
case,  [f)  limitations  were  made  to  a  man 
and  a  woman,  (not  his  wife,)  and  the  heirs  of 
the  body  of  the  man ;  and  a  recovery  he 
suffered  with  single  voucher,  and  conse- 
({uently  as  tenant  was  held  to  be  good 
for  one  moiety.  These  cases  were  deter- 
mined on  the  ground,  that  the  man  had 
not  in  the  case  of  Owe7i,  an  estate-tail  in  pos- 
session in  any  part,  and  that  in  the  case  of 
the  Marquis  of  Winchester,  he  had  an  estate- 
Co)  3  Rep.  5.  Moor,  210.  (/)  3  Rep.  1. 
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tail  in  possession  of  one  moiety  only. — And 
yet  in  the  case  of  King  v.  Edwards,  (g) 
where  a  man  and  his  wife  were  seised  to 
them,  and  the  heirs,  of  the  body  of  the 
man,  witli  remainder  to  E.  B.  and  the  heirs 
of  his  body,  with  remainder  to  AV.  B.  and 
the  heirs  of  his  body,  it  was  held,  that  the 
estate-tail  was  so  far  executed  in  possession, 
that  a  feoffment  by  the  husband  and  wife 
created  a  discontinuance,  although  W.  B. 
the  third  remainder-man,  joined  in  the  fe- 
offment. The  principal  question  was,  whe- 
ther this  feoffment  was  a  discontinuance  of 
the  estate-tail ;  and  it  was  argued  for  the  de- 
fendant that  it  was  not  any  discontinu- 
ance ;  for  it  was  said,  the  husband  during 
the  coverture,  having  a  joint-estate,  with 
his  wife  in  the  freehold,  had  not  any  estate- 
tail  in  possession,  but  quasi  a  remainder  in 
tail  expectant  upon  a  joint-estate  for  life, 
and  not  executed  :  so  then  not  being  seised 
of  the  estate-tail  in  possession,  the  feoff- 
ment could  not  make  a  discontinuance  ;  and 
to  prove  that,  the  counsel  cited  3  Rep.  5. 
Owen  and  Morgan's  case  ;  and  2  Rep.  6l. 
Wiscofs  case.  But  as  to  that  point  Richard- 
son, Berkeley,  and  Croke,  contrary  to  the 
opinion  of  Jones,  held,  that  the  estate- 
tail  was  in  the  husband  vested  and  set- 
tled,   and    that  his,    and    his    wife's    feoff- 

iil)  Cro.  Car.  320. 
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nient  made  a  discontiiuiancio  :  and  altlio\igh 
it  was  objected,  that  W.  B.  the  third  in  re- 
mainder, joined  in  the  said  feoffment,  so  as 
it  could  not  make  a  discontinuance,  but  that 
every  of  them  respectively  passed  their  estates, 
yet  all  the  justices  agreed  that  this  joining  of 
W.  B.  was  not  material,  for  there  was  an  in- 
termediate remainder  in  tail  to  E.  B.  which 
w^as  discontinued. 

In  cut  hero  v.  Franklin  et  JJx.  (Ji)  in  a 
writ  of  ayel,  the  issue  was,  whether  the 
grandfather  died  seised  in  fee  ?  The  jury 
found  that  the  grandfather  covenanted  to 
stand  seised  to  the  use  of  himself,  and 
Mary  his  wife,  for  their  lives,  remainder 
to  the  heirs  male  of  the  grandfather,  on  the 
body  of  the  said  Mary  begotten^  with  remain- 
ders over:  the  grandfather  suffered  a  com- 
mon recovery,  and  died ;  Mary  survived. 
To  prove  the  recovery  void,  it  was  insisted 
that  Owen  and  Morgan  s  case  was  not  law  ; 
for  if  baron  and  feme  had  an  entirety,  then 
each  had  the  whole,  and  the  baron  might 
make  a  tenant  to  the  praecipe  for  the  whole. 
Fembertoi,  contra^  that  case  was  never  yet 
questioned;  the  wife's  estate  hinders  the  in- 
tail  from  executing  in  the  baron  ;  so  that  it 
is  only  a  kind  of  contingent  estate,  after  the 
death  of  the  wife,  and  the  intail  cannot  be 
tacked  to  the  estate  for  life,  of  the  husband 

[h]  2  Salk.  568. 
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during  the  life  of  the  wife  ;  because  during 
her  life,  there  is  an  intervening  estate  ;  and  it 
was  accordingly  adjudged. 

Clithet'o  V.  Franklin,  is  very  inaccurately 
reported.  It  must  be  read  as  a  case  of  a  re- 
covery in  which  the  grandfather  was  tenant, 
and  not  vouchee. 

Even  then,  how  lamentable  it  is,  that  a 
science  so  essential  to  the  happiness  of  society 
should  be  perplexed  with  such  absurdities 
and  contrarieties!! 

There  is  another  case,  (i)  in  which  the 
question  was  agitated,  whether  the  grantee 
had  one  estate  or  sevei^al  estates ;  and  that 
question  does  not  appear  to  have  been  de- 
cided ;  so  that  at  this  instant  there  is  not  any 
direct  authority  which  affords  a  solution  of 
the  law  applicable  to  a  case  with  those  cir- 
cumstances. 

As  cases  of  this  sort  often  occur  in  those 
countries,  in  which  it  is  the  practice  to  grant 
leases  for  years,  determinable  on  lives,  a 
statement  of  the  material  parts  of  that  case, 
and  the  observations  relevant  to  the  same, 
will  be  introduced. 

'J'he  Earl  of  Meath  leased  lands  to  A. 
to  hold  to  A.  for  eighty-one  years  from 
Michaelmas  next  following,  if  he  should 
so  long  live,  and  from  and  after  the  day 
of    the  death    of    A.    for    thirty-one   years. 

(/)  Hcnniafj  v.  Ihabasoii,  2  Lev,  45. 
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The  lessee  entered  before  the  commence- 
ment of  the  term,  and  continued  in  pos- 
session for  some  time.  After  the  period 
limited  for  the  commencement  of  the  lease, 
the  lessor  re-entered,  and  the  lessee  being 
out  of  possession,  and  when  by  the  rule  of 
law  he  had  not  any  assignable  interest, 
except  so  far  as  the  thirty-one  years  were 
to  have  effect,  as  an  intcresse  termini, 
and  not  as  an  actual  estate,  assigned  his 
term. 

On  an  ejectment  after  the  death  of  A. 
by  the  person  claiming  under  the  assign- 
ment, Bridginan,  chief  justice,  delivered 
the  opinion  of  the  court.  And  the  second 
question  in  that  case  being  what  estate 
this  term  for  thirty-one  years  was,  he  held 
this  a  continuance  of  the  first  term,  and 
an  addition  thereto,  and  not  a  remainder  (A:) 
or  future  interest,  but  thirty-one  years 
added  to  the  first,  all  being  under  one 
hahendiun ;  but  some  of  his  brethren,  he 
observed,  diifered  from  him  on  this  point ; 
but  he  took  it  so,  although  the  most 
strong  against  him  (viz.  his  conclusion  on 
the  merits  of  the  cause.)  And  althouo-h 
the  thirty-one  years  were  not  from  the 
time  of  the  death  of  A.  but  from  the 
day  of  his  death,  this  is  the  same ;  for  the 
whole    day    upon   which    he    died    is    part 

[k)  ^ee  Viii  Abr.  Executor  U.  on  this  point. 
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of  the  first  eighty-one  years,  if  he  should 
so  long  live,  and  the  next  thirty-one  years 
shall  be  adjoined  to  this,  and  no  fraction 
of  a  day,  but  the  last  day  of  the  eighty- 
one  years,  and  the  first  day  of  the  thirty- 
one  years  shall  be  conjoined,  and  make 
only  one  term;  and  it  is  not  to  be  sup- 
posed that  he  should  survive  eighty-one 
years,  and  by  that  means  one  term  end 
before  the  commencement  of  the  other. 
But  if  the  first  term  had  been  only  for 
thirty  or  forty  years,  then  it  should  be  other- 
wise, but  not  so  on  a  term  for  eighty-one 
years;  and  so  he  concluded  that  both  the 
terms  being  to  the  same  jjerson,  they  made  only 
one  term,  as  a  lease  to  one  for  three  years-, 
and  so  from  three  years  to  three  years, 
makes  one  term  for  six  years ;  but  if  the 
thirty-one  years  had  been  to  another  person, 
this  should  be  a  remainder  or  future  in- 
terest ;  and  he  said  all  his  brethren  agreed 
with  him,  that  it  could  not  be  presumed, 
that  the  lessor  would  survive  the  term  of 
eighty-one  years.  The  like  presumption  has 
been  made  in  other  cases.  (/) 

To  brinii  a  case  under  the  influence  of 
the  reasoning  on  which  the  chief  justice 
relied,  there  must  be  an  immediate  connec- 


(/)  rollexF.  67.  Beverley  v.  Evans  v.  Wcslon,  Butler's  cdi- 
Ikverln/,  2  Vern.  131.  Penlnj  tionofFcamc,  Appendix,  No.  1. 
V.     Harnlt,     2     Vern.      370. 
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tion  between  the  times  of  the  seveml  terms. 
An  interval  between  the  several  times 
would  necessarily  lead  to  the  conclusion 
that  the  several  times  were  to  give  distinct 
estates.  The  elucidation  of  these  limita- 
tions, by  comparing  them  to  a  lease  for 
three  years,  and  from  three  years  to  three 
years,  is  peculiarly  neat  and  apposite. 
Leases  for  three  years,  and  from  three  years 
to  three  years,  especially  when  they  are 
carried  on  for  an  indefinite  period,  referred 
to  the  pleasure  of  the  parties,  are  ana- 
logous to  leases  from  year  to  year.  The 
only  difference  is,  that  in  one  case  three 
3'ears,  and  in  the  other  case,  one  year,  are 
the  period  of  computation.  Leases  from 
year  to  year,  deserve  some  notice  under  this 
division.  At  first  view  they  appear  to  give 
several  distinct  estates.  In  truth  they  give 
only  one  time  of  continuance.  That  time, 
however,  may  be  confined  to  one  year,  or 
extended  to  several  years,  according  to 
circumstances  attending  the  tenancy  in  its 
progress. — In  the  first  place,  the  lease  is 
for  one  year  certain,  and,  after  the  com- 
mencement of  every  year,  or  perhaps  after 
the  expiration  of  that  part  of  the  year 
in  which  a  notice  of  determining  the  tenancy 
may  be  given,  it  is  a  lease  for  the  second 
year ;  and  in  consequence  of  the  original 
agreement  of  the  parties,  every  year  of  the 
tenancy  constitutes  pavt  of  the  lease,    and, 
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eventually,  becomes  parcel  of  the  term  ;  so 
that  a  lease  which,  in  the  first  instance,  is 
only  for  one  year  certain,  may  in  event,  be  a 
term  for  one  thousand  years,  (m) 

Under  this  species  of  tenancy  the  law 
considers  the  lease  with  a  view  to  the 
time  wJiich  has  elapsed  as  arising  from  an 
estate  for  all  that  time,  including  the  cur- 
rent year;  and  with  a  view  to  the  time  to 
come^  as  a  lease  from  year  to  year.  For  as 
all  the  time  for  which  the  land  may  be  held 
under  a  running  lease,  is  originally  given, 
and  in  effect  passes,  by  the  same  instrument 
or  contract,  the  whole  time  is  consolidated, 
and  every  year,  as  it  commences,  forms  part 
of  the  term,  (m) 

It  is  also  to  be  observed,  that  in  some 
cases  a  limitation  hy  joint  words  mai)  give 
several  estates.  (??) 

Thus,  by  a  gift  to  a  man  and  the  heirs 
of  the  body  of  his  father;  or  by  a  gift  to 
a  woman  and  the  heirs  of  the  bodj"  of 
her  deceased  husband,  several  estates  are 
created.  That  a  man  may  be  tenant  in 
tail,  as  donee  by  name^  tiie  gift  must  be 
to  him  and  the  heirs  of  his  own  body. 
A  consequence  flowing  from  this  position 
is,    that    under    a    m{\    to    a    man    and    his 


(m)     Essay      on       Estates,       1    Inst.   26.  b.    Succinct  view 
Chap.  Years,  of  the   rule  in   ShelK-y's  case, 

(")    See     Mandcr/iUc^!:    case,       24. 
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heirs  of  the  body  of  his  father,  tlic  words 
"  of  the  body  of  his  father,"  are  inconsistent 
with  the  gift  to  him  and  his  heirs,  there- 
fore he  takes  the  fee-simple,  and  the  words, 
"  of  the  body  of  his  father,"  are  rejected  for 
repugnancy.  In  a  gift  to  a  man  and  the 
Jieirs  of  the  body  of  his  father,  this  inconsis- 
tency does  not  exist. 

The    persons    designated    to    take    under 
the  appelhition  of  heirs,  are  the  heirs  of  the 
])ody   of   his    father,    and   not   the   heirs   of 
the    donee,   or  his  heirs  of  the  body  of  his 
father.     A  gift  io  his  heirs  of  the  body  of 
his   father,     if   it   created   an    intaii   in    the 
heirs    of    the    body    of    the    father,    might 
})Ostpone,     and    for    a     time    exclude     the 
right   of  enjoyment    of   the   descendants   of 
the   son,    and    at   all   events,    would    admit 
other  persons  besides  his  issue  to  the    suc- 
cession under  the  intaii.     A  gift  to  the  heirs 
of    the    body    of    the    father,     though    in 
terms     it    is     conjoined    w^ith    the    gift    to 
the  son,   is,  in  point  of  law,    distinct  from 
and    independent    of    that    limitation,     for 
that    reason    this    single    limitation    passes 
several  and  distinct  estates. 

The  donee,  by  reason  that  he  is  named, 
will  take  an  estate  for  his  own  life;  and, 
under  the  limitation  to  the  heirs  of  the 
bod}"  of  his  father,  an  estate-tail  will  vest 
in  the  person  who  can  bring  himself  within 
that   description.      The  donee   himself  may 
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answer  the  description  ;  and  in  that  case 
he  will  take  an  estate-tail.  This  estate, 
however,  will  not  vest  in  him,  because  he 
is  the  donee  particularly  named.  When  it 
vests  in  him,  it  will  be  on  the  ground 
that  he  answers  the  description  of  the  gift 
to  the  heirs  of  the  body  of  his  father;  for 
any  other  person  answering  that  descrip- 
tion, may  take  in  preference  to  this  son, 
the  donee  ;  and  if  the  father  be  living,  the 
limitation  to  the  heirs  of  his  body  will  give 
a  contingent  interest,  suspended  from  vest- 
ing till  his  death.  It  is  to  be  observed, 
however,  that  though  the  intail  may  vest 
by  purchase  in  any  one  answering  the 
description  of  the  limitation  to  the  heirs, 
any  other  person  who  might  have  taken 
under  a  gift  vesting  an  estate  tail  in  the 
ancestor,  may  take  under  this  limitation, 
though  he  is  not  the  general  heir  of  that  an- 
cestor, (o) 

Again,  a  limitation  by  one  entire  connected 
clause  to  A.  for  life,  and  for  years  beyond 
the  life,  gives  several  estates  ;  a  freehold  in- 
terest and  a  chattel  interest :  (/>)  and  one 
estate  is  perfectly  distinct  in  quality  from 
the  other,  and  the  assurance  for  the  transfer 


(o)   3/fnu/n'?7Zc'5 Case,  1  Inst.      5    Burr.    2615.    View   of    tlic 
20.1).     Soutlicot  \.    Sfcwcll,    2      Rule  in  Shelley's  Case,  24. 
M(jd.  207.      Willis  and  Palmer,  (]>)    \'in.  Abr.  l-xecutor,   U. 

15i(Mvul.  If). 
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of  these  estates  must  be  udnpted  to  tlie  dil- 
lerent  qualities  of  the  interest.  In  conse- 
quence of  accounting  the  term  for  years  dis- 
tinct from  the  estate  for  life,  the  term  may 
merge  in  another  estate,  without  drawing 
with  it  the  estate  of  freehold,  or  being  ex- 
empt from  merger,  as  forming  part  of  that 
estate,  on  the  ground  that  the  estate  for  life 
of  A.  could  not  merge  in  another  estate, 
because  that  other  estate  was  not  of  suffi- 
cient extent,  to  cause  the  mercfer  of  the 
estate  for  life,  though  it  was  sufficient  to 
cause  a  merger  of  the  term  for  years. 
Besides,  when  the  estate  of  freehold,  li- 
mited in  conjoint  expression,  with  the  term 
for  years,  is  an  estate  pour  mitre  vie,  and 
limited  to  the  heirs,  as  special  occupants, 
then  on  the  death  of  the  tenant  for  life, 
the  estate  of  freehold  will  devolve  to  the 
heirs,  and  the  estate  for  years  will  vest  in 
the  executors.  Accordingly,  in  Mordant 
V.  Watts,  (q)  it  is  said,  if  1  grant  an  annuity 
for  life,  and  twenty  years  after,  these  are 
several  grants,  and  the  executors  shall  have 
it  after  the  death  of  the  tenant  for  life. 
By  several  grants,  it  must  be  understood, 
that  the  instrument  gives  several  and 
distinct  estates,  in  the  same  manner  as  if 
two  estates  were  limited  by  divided  clauses. 
In  the  principal  case  before  the  court,   the 

iq)    Id.  Il^id. 
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grant  was  to  A.  his  heirs  and  executors 
for  the  Hfe  of  another  person,  and  for  half 
a  year  after ;  and  the  court  said,  if  the 
grantee  had  died,  his  heir  should  have  had 
the  rent  durins:  the  life  of  the  stranaer, 
because,  it  was  payable  to  him,  his  heirs, 
and  executors  ;  but  neither  of  these  points 
was  material  to  the  judgment.  The  ques- 
tion debated  and  decided,  related  to  the 
times  of  payment,  in  consequence  of  the 
death  of  the  cestui  que  vie  in  the  lifetime  of 
the  grantee.  Cranmers  case  (r)  must  receive 
attention,  since  if  it  be  law,  heirs  eo  nomine 
took  the  term  by  purchase. 

The  opinion  expressed  on  the  points 
now  under  consideration,  is  intitled  to 
attention.  No  otlier  authorities,  either  for 
the  affirmative  or  the  negative  of  the  propo- 
sition have  occurred.  The  exprcssionsj 
therefore,  in  Mordant  v.  Watts,  are  most 
likely  to  be  resorted  to,  and  weighed,  when- 
ever the  question  shall  be  litigated.  But  it 
is  probable,  that  the  opinion  in  Mordant  v. 
Watts  will  always  be  considered  too  clear 
and  too  well  founded,  to  afford  the  most  dis- 
tant hopes  of  success,  in  an  attempt  to  im- 
peach its  authority.  'Jo  say  that  a  freehold 
is  a  chattel,  or  that  a  chattel  is  a  freehold, 
is  absurd ;  and  the  same  estate  cannot  be 
freehold  at  one  time,  and  a  chattel  at  another 

(r)  2  Leo.  6.  Yin.  Abr.  Executor,  U.  pi.  20j  21* 
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time.  At  least,  it  is  more  reasonable  to  say, 
there  arc  several  estates  ;  one  wholly  and 
completely  freehold,  the  other  wholly  and 
completely  of  a  chattel  (juality.  The  con- 
sequence will  be,  that  though  the  limitation 
gives  a  continued  time  of  enjoyment,  with- 
out any  interval,  yet  in  the  intendment  of 
law,  there  is  a  several  distinct  ownership  un- 
der each  estate,  and  the  years  may  merge  in 
a  more  remote  estate,  notwithstanding  the 
estate  of  freehold  may  still  remain  a  continu- 
ing, separate,  and  distinct  interest.  Besides, 
is  it  not  reasonable  that  the  years  may  pass 
v/ithout  carrvino;  the  estate  for  life  ?  The 
intention  may  sometimes  call  for  this  con- 
struction ;  and  what  rule  or  policy  of  law 
denies  the  application  of  it  ?  Because  an 
instrument  is  insufficient  to  pass  the  time  of 
the  estate  for  life,  either  for  want  of  livery 
of  seisin,  or  for  want  of  a  lease  for  a  year,  to 
raise  an  estate  capable  of  being  enlarged  by 
a  release,  or  for  any  other  reason  peculiar  to 
estates  of  freehold,  shall  the  instrument  be 
also  void  as  to  the  time  of  the  year,  though 
there  be  an  express  limitation  of  that  time  ? 
And  yet  that  the  term  should  not  pass  under 
these  circumstances,  is  a  necessary  conse- 
quence of  admitting  that  the  several  periods, 
of  the  life,  and  the  year,  are  constituent  parts 
of  one  entire  estate. 

The  observations  on  this  case  are  not,  by 
any    means,    inconsistent    with   the   opinion 


of  chief  justice  Bridgman.  Tlie  two  cases 
are  essentially  different.  In  the  case  before 
tliat  judge,  both  interests  were  of  a  chattel 
quality.  In  the  case  under  consideration, 
one  estate  is  freehold,  the  other  chattel  ; 
interests  so  dissimilar,  communicating  quali- 
ties so  totally  different,  that  union  between 
them,  as  parts  of  an  entire  estate,  seems  in- 
compatible. 

In  reference  to  the  rule  in  Shelley  s 
case  it  may  be  observed,  that,  when  the 
limitations  to  the  ancestor  and  the  heirs 
are  immediate,  or  eventually  become  so, 
by  the  deteiTnination  or  failure  of  in- 
termediate estates,  the  several  interests 
imported  by  these  limitations,  will  con- 
solidate, and,  by  merger,  become  one 
intire  estate,  giving  one  undivided  time 
of  continuance.  When  other  estates  are 
limited  intermediately,  the  limitation  to 
the  heirs,  will,  during  the  existence  of 
these  estates,  give  to  the  ancestor  an  estate 
in  remainder,  to  take  effect  in  possession, 
according  to  the  order  in  which  it  is  li- 
mited, in  subordination  to,  and  after  the 
determination  of  the  intermediate  estates 
by  which  it  is  preceded,  excepting  only 
those  instances  which  are  the  same  in 
principle,  or  in  circumstances,  as  the  case 
of  Lewis  Bowles,  (.v)     In  that  case  all  the  le- 
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maiiulers  limited  mediately  between  several 
gifts,  one  to  a  man  and  his  wife  for 
their  lives,  the  other  to  their  heirs  of  their 
bodies,  were  contingent  ;  and  it  was  held 
that  an  estate-tail  did  execute  in  the 
husband  and  wife,  so  as  to  entitle  them  to 
be  deemed  tenants  of  an  estate-tail  in 
possession :  but  sub  modo  ;  so  that,  on  the 
vesting  of  the  contingent  interests,  the 
husband  and  wife  should  be  tenants  for 
their  lives  with  a  remote  remainder  in 
tail. 

Even  though  the  several  limitations  had 
been  so  made  as  to  be  operative,  without 
the  aid  of  the  rule  in  Shelley  s  case ;  for  ex- 
ample, by  a  remainder  to  the  donee  and  his 
heirs  or  the  heirs  of  his  body,  the  like 
temporary  union  and  consolidation  would 
have  taken  place,  so  as  to  open  and  let  in 
the  contingent  remainders,  when  and  if  they 
should  become  capable  of  effect.  These  are 
instances  of  merger  which  are  conditional 
and  not  absolute.  The  cases  of  Lewis 
Bowles,  (0  iind  Hooker  v.  Hooker,  (u)  and  Cor- 
dal's  case,  (.r)  afford  the  material  authorities, 
and  they  are  relevant  to  the  doctrine  of 
merger  as  it  affects  contingent  remainders, 
dower,  curtes}',  &c. 

(0   11  Rep  .80.  (.t)  Cro.  Eliz.  315. 

[v)    Rep.    Temp.    Hardw. 
Arm.  13. 
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That  the  accession  of  a  third  or  intermediate 
Estate  may  be  the  Cause  of  Merger^  as  be- 
tween two  or  more  other  Estates. 

The  law  of  merger  may  operate  between 
three  or  more  estates,  as  well  as  between  two 
estates. — A  third  estate  may  be,  and  fre- 
quently is,  the  means  of  the  union  of  two 
estates  and  the  merger  of  one  of  them,  when 
they  would  otherwise  be  kept  apart  and  re- 
main distinct.  This  observation  will  become 
intelligible,  by  supposing  A.  to  be  tenant  for 
life,  with  remainder  to  B.  for  life,  with  re- 
mainder to  A.  in  fee  :  or  by  supposing  B.  to 
be  tenant  for  life,  with  remainder  to  A.  for 
life,  with  remainder  to  B.  in  fee. 

In  the  former  case,  the  intermediate  estate 
of  B.  will  prevent  the  union  of  the  several 
estates  in  A.  and  in  the  latter  instance,  the 
estates  of  B.  are  kept  distinct  by  the  estate 
of  A. 

This  position  will  be  proved  by  Bates's 
case,  (?/)  and  the  case  of  Duncomb  and  Dim- 
comb,  (z).  From  the  doctrine  established 
by  these  cases,  and  to  be  stated  in  con- 
sidering the  effect  of  merger  in  reference 
to  titles  by  curtesy  and  dower,   it  will  be  evi- 


(y)   iialk.  Luid  liaym.  326.  (t)  2  Lev,  437. 
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dent,  that  the  right  of  dower  or  of  curtesy 
may  depend  on  the  appUcation  of  the  hiw 
of  merger.  But  with  a  view  to  the  remarks 
to  be  made,  on  introducing  the  several  cases 
of  i^r7/e.s',and  Duncomb  v.  Dnncomb,  it  is 
observable  that,  cceteris  jjarihus,  if  in  the 
first  instance  B.  had  conveyed  his  estate  for 
life  to  A.  and  in  the  second  instance 
had  conveyed  his  several  estates  for  life 
and  in  fee  to  A.  the  three  estates  would 
have  united  and  become  one  entire  in- 
terest. In  each  of  these  cases,  the  impedi- 
ment to  merger,  arising  from  the  intermediate 
estate,  will  be  and  was  removed  when  that 
estate  shall  be  annihilated  by  merger. 
These  instances  then  prove  that  as  to  this 
point,  it  is  immaterial  whether  the  person 
who  has  the  second  or  intermediate  estate, 
acquires  the  fust  and  third  estates,  or  whe- 
ther the  owner  of  the  first  and  third  estates, 
becomes  tenant  of  the  second  or  interme- 
diate estate. — And  of  the  circuitous  mode 
in  which  merger  takes  place  in  those  in- 
stances, some  notice  will  be  taken  in 
considerinix  the  other  heads  of  division. 
The  observations  to  be  introduced  under 
these  divisions  will  also  illustrate  these  cases. 
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That  the  several  Estates  must  vest  in  the  same 
Person, 

Another  circumstance  to  be  noticed  under 
this  division  is,  that  the  several  estates  must 
meet,  that  is,  vest  in  the  same  person. 
Several  estates,  in  distinct  persons,  will 
remain  several  and  distinct  interests.  The 
union  of  two  or  more  estates  in  the  same 
individual,  or  in  two  or  more  persons  seized 
jointly,  is  the  cause  of  merger. 


That  the  two  Estates  must  he  in  the  same 
Lands ;  or  in  the  same  part  of  the  same 
Lands. 

These  positions  require  very  little  explana- 
tion. The  examples  for  their  illustration, 
will  be  easily  collected  from  the  subsequent 
divisions.  The  two  estates  must  be  in  the 
same  lands ;  or  when  the  lands  are  held  by 
several  persons  in  undivided  parts,  then  in 
the  same  parts  of  these  lands.  Several  estates 
in  distinct  parts  are  not  within  the  rule  of 
merger  :  and  therefore  if  A.  have  an  estate 
for  life  in  one  moiety,  or  any  otlier  part  of  a 
parcel  of  land,  and  an  estate  for  life  or  m  tail 
iu  the  other  moiety,  or  any  other  part  of  the 
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same  land,  one  of  these  estates  cannot  merge 
in  the  other.     'J'hese  are  several   estates   in 
distinct   parts ;    and   are    to    be   considered 
exactly  as  if  they  were  distinct  estates  in  dis- 
tinct farms  :  and  the  doctrine  of  merger  re- 
quires  tlic   concurrence  of  several  estates   in 
the  same  lands,  or  in  the  same  part  of  the 
same  lands.     This  is  material  in  an  especial 
manner  to  the  knowledge  of  the  law  of  mer- 
ger,  in  application  to  the  estates  of  tenants 
by  entireties,    joint-tenants    and   tenants   in 
common  ;  and  as  between  persons  who  have 
estates    under   cross-remainders.     A   general 
rule  as  to  these  tenancies,  and  to  be  insisted 
on  more  fully  under  an   appropriate  head  of 
this  essay,  is,   that  the  law  on   merger    ma\f 
operate  to  the  extent  in  which  the  same  person 
has  several  estates  in   the  same  parcel  of  land 
or  in  the  same  part  of  one  parcel  of  land.    For 
the   purpose  of  merger,  each  person  who  is 
tenant  by  entireties  has  the  entirety  of  the 
lands  as  one  individual.     Therefore,  merger 
may  be  in  the  same  manner,  and  to  the  same 
extent,    as   if  there   were  a  sole  seisin  :  but 
joint-tenants  have,  for  the  purposes  of  mer- 
ger, only  aliquot  parts  ;  although  for  the  pur- 
poses of  surrender  or  release  to  one  of  them, 
and  for  many  other  purposes  of  tenure,  they 
are  seised  per  my  et  per  tout :    and   tenants 
in  common   have  only  particular  undivided 
shares,  which  as  between  themselves  may  be 
eqnal  or  unequal  in   their  extent,  and  each 
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share  is  considered  as  a  distinct  tenement, 
and  gives  a  separate  and  distinct  freehold. 
Therefore,  as  to  joint-tenants,  and  tenants 
in  common,  the  merger  will  not  operate  be- 
yond  the  extent  of  the  part  in  which  the 
owner  has  two  several  estates. 


That  an  Estate  may  merge  for  one  part  of  the 
Land  and  continue  in  the  remaining  part  of 
the  same  Land. 

A  conseqnence  arising  from  these  deduc- 
tions is,  that  an  estate  may  merge  for  one 
part  of  the  land  :    and  continue  in  the  re- 
maining part  of  that  land  ;  as  if  A.  be  tenant 
for  life,  remainder  to  B.  and  C.  for  life,  in 
tail  or  in  fee,  and  A.  convey  his  estate  to  B. 
or  C.  the  estate  for  life  will  merge  as  to  one, 
and   continue   as   to   the   remaining,    moiety 
of  the  same  land.     So  when  A.  and   B.  are 
joint-tenants,  or  tenants  in  common  for  life, 
remainder  to  C.  in  fee,  and  A.  conveys  his 
estate  for  life  to   C,  there  will   be  a  merger 
as  to  one  moiety  only  of  the  land ;    and   B. 
will  be  tenant  for  life  of  the  other  moiety. 
After  merger,  B.  and  C.  will  be  tenants  in 
conmion  of   the  freehold,  and  C.   will  have 
the  inheritance  of  one  moiety  as   tenant  in 
fee  in  possession,  and  of  the  other  moiety  as 
tenant  in  fee  expectant  on   the  decease  of 
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B.  (a)  These  instances  establish  the  propo- 
sition that  merger  may  be  partial ;  that  an 
estate  in  an  aliquot  part  of"  the  land,  may 
merge,  while  the  estate  in  other  parts  of  the 
same  land  will  be  a  continuing  interest ;  and 
from  the  examples  already  adduced,  it  will 
appear  that  the  merger  will  not  be  more  ex- 
tensive than  that  particular  part  of  the  land 
in  which  there  are  several  successive  estates  in 
the  same  person,  without  any  difference  whe- 
ther the  more  immediate  or  the  more  remote 
estate  comprises  a  larger  portion  of  the  lands. 


Inquiry  zi'hether  several  Estates  in  an  equal 
Share  of  the  same  Lands  shall  be  referred 
to  the  same  Share. 

Sometimes  it  has  been  doubted  whether 
several  distinct  estates,  in  an  equal  share 
of  the  same  lands,  should  be  referred  to  the 
safne  identical  share  of  these  lands.  Thus 
in  Church  v.  Edwards,  (b)  by  settlement 
dated  the  29th  and  30th  July,  1702,  on  the 
marriage  of  Pensometh  Edwards  with  Hannah 
Saunders,  lands  were  settled  to  the  use  of 
Pensometh  Edwards  for  life,  remainder  to 
Hannah  for  life,  remainder  to  the  heirs  of 

(a)   WiscoCs  case,  2  Rep.  60. 

(fc)  2  Bro.  Ch.  Cas.  180.  also  Thrustout  v.  Peake,  1  Str,  12. 
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Hannah  to  be  begotten.  This  estate-tail 
descended  oa  Hannah  and  Elizabeth,  the 
daughters  of  the  marriage.  The  remainder 
in  fee  also  descended  to  them  as  heirs  of 
their  mother's  brother,  and  consequently  from 
a  person  who  had  the  fee,  distinct  from  the 
estate-tail,  Hannah,  the  daughter,  being  in 
possession,  levied  a  fme  with  proclamations 
of  one  moiety  and  filed  a  bill  in  chancery, 
for  partition,  and  devised  the  lands ;  and 
the  present  bill  was  by  persons  claiming  un- 
der Hannah  the  daughter,  against  persons 
claiming  under  Elizabeth,  to  revive  the  pro- 
ceedings in  the  former  suit.  For  the  defend- 
ants, it  was  contended,  that  Hannah,  having 
a  moiety  in  the  estate-tail,  the  remainder 
to  both  sisters  in  fee,  her  fine  would,  as  to 
the  remainder  in  fee,  only  bind  a  moiety  of 
that  moiet3%  and  not  a  moiety  of  the  en- 
tirety: and  it  was  alleged,  that  if  she  had 
been  seised  of  a  moiety  in  tail,  with  remain- 
der to  herself  and  a  stranger  in  fee,  her  fine 
would  clearly,  as  to  the  remainder  in  fee, 
have  affected  only  a  moiety  of  the  moiety, 
and  that  the  question  only  was,  whether  the 
sisters  beint'  interested  in  the  estate-tail,  as 
well  as  the  remainder  in  fee,  could  make  any 
difference.  But  by  Lord  Kenyon,  then 
Ma^iter  ot  tiie  Rolls,  it  was  said,  "  By  the 
'•  fine  Hannah  obtained  a  base  fee  in  that 
"  moiety,  in  which  she  had  an  estate-tail. 
•'  How  can  you  (hller   the  moiety  in  which 
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"  she  had  the  estate-tail  from  that  in  which 
"  she  liad  the  remainder  in  fee?  It  would 
"  be  rather  curious  to  distinguish  the  one 
"  from  the  other,  for  the  purpose  of  depriv- 
'*  ing  her  of  the  moiety  in  which  she  had  the 
"  estate-tail.  The  estate-tail  is  now  spent 
"  by  the  death  of  the  sisters,  and  the  rever- 
"  siou  is  fallen  in.  But  if  the  defendants 
"  think  it  worth  arguing,  I  will  send  a  case 
*'  to  the  Common  Pleas,  upon  the  question, 
"  whether  Hannah,  under  the  deeds  of  29th 
"  and  30th  July,  1702,  and  by  her  fine,  ac- 
"  quired  a  fee-simple  in  any  and  what  part 
"  of  the  estates,  settled  by  those  deeds." 
A  case  was  accordingly  sent  to  the  Common 
Pleas,  and  argued  by  Mr.  Serjeant  Hill,  and 
that  court  was  of  the  same  opinion  with  the 
Master  of  the  Rolls. 

'J'he  object  of  the  argument  was  to  shew, 
that  Hannah  had  several  estates ;  one  in  a 
moiet}^ ;  another  in  a  moiety  of  her  own 
moiety ;  and  a  third  in  a  moiety  of  the  moi- 
ety of  her  sister,  in  effect,  three  estates ;  and 
that  her  fine  applied  to  a  moiety  only  of  that 
moiety  of  which  she  was  tenant  in  tail  in 
possession,  and  to  a  moiety  of  the  other 
moiety  in  which  she  was  supposed  to  have  a 
remainder  in  fee. 

And  there  are  cases  in  which  the  remainder 
or  reversion  may  be  in  a  distinct  share, 
though  Church  and  Edzc^ards  is  not  an  in- 
stance of  this  sort ;  and  there  will  be  a  mer^ 
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ger^  when  no  reason  exists  for  distinguisliing 
the  shares,  and  there  will  not  be  any  merger 
when  there  is  a  reason  for  distinguishing  the 
shares. 

When  there  are  several  particular  estates, 
there  must  be  several  and  distinct  inheri- 
tances, (c)  This  seems  to  present  the  ground 
for  distinguishing  the  cases  in  which  several 
persons  having  the  reversion  or  remainder 
shall  or  shall  not  have  several  estates  in  the 
same  share. 

A.  and  B.  were  devisees  as  tenants  in  com- 
mon in  tail.  One  of  them  died  in  the  life- 
time of  the  testator,  and  the  reversion  de- 
scended to  the  surviving  devisee  and  another 
co-heir  of  the  testator.  On  the  question 
whether  the  survivino;  devisee  had  the  rever- 
sion  in  fee  in  the  same  identical  share  in 
which  he  had  the  estate-tail,  a  highly  distin- 
guished conveyancer  gave  an  opinion  that 
the  surviving  devisee  had  an  estate-tail  by 
descent,  and  one  half  of  the  other  moiet}', 
being  one  fourth,  by  descent ;  and  conse- 
(jucntly  the  reversion  of  the  share  of  which 
he  was  tenant  in  tail  descended  to  himself 
and  the  other  co-heir. 

Indeed  on  sound  principles,  too  clear 
to  be  mistaken,  it  should  seem,  that  when 
there  are  distinct  moieties,  there  must  be  a 
distinct    reversion    of    each    moiety  ;    since 

{(•)  Co.  Lit.  1R3.  1>.  191.  ;..  fom.  Di-.  Estulos. 
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each  moiety  is  a  distinct  tenement ;  and 
there  must  be  a  distinct  reversion  of  that 
moiety.  Granting  this  proj)osition  to  ])e 
correct,  and  who  can  deny  it  ?  the  reversion 
must  descend  to  all  the  co-heirs,  and  one  re- 
version, or  the  reversion  of  one  moiety,  can- 
not descend  to  one  co-heir,  and  the  other 
reversion,  in  other  words,  the  reversion  of  the 
other  moiety,  cannot  descend  to  the  other 
co-heir.  It  is  against  all  principle  that  co- 
heirs should  hold  in  such  manner. 

When  one  moiety  is  granted  to  A.  for 
life,  and  the  other  moiety  to  B.  for  life,  or 
in  tail,  there  will  be  a  distinct  reversion  of 
each  moiety.  A  devise  in  like  manner,  will 
give  the  same  result.  Of  each  moiety  there 
will  be  a  distinct  reversion,  and  that  rever- 
sion would  descend  to  the  co-heirs. 

Thouoh  several  estates  tail  were  criven  to 
different  persons,  there  would,  of  necessity, 
be  a  separate  reversion  of  each  share ;  for 
the  particular  estate,  in  each  share,  may  de- 
termine at  a  different  period  ;  and  on  the 
determination  of  the  particular  estate,  the 
heirs  would  be  entitled  to  that  reversion  as 
heirs.  Though  the  heirs  were  the  donee  in 
tail  by  will,  the  rule  of  law  would  be  equally 
applicable  to  them.  Each  would  have  a 
particular  estate,  and  of  consequence,  there 
must  be  a  distinct  reversion  of  each  separate 
share,  and  that  reversion  would  descend  to 
all  the  co-heirs. 
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Thesci  observations  orio-inatino;  with  the 
conveyancer,  to  whom  reference  lias  been 
made,  place  the  question  in  its  true  point 
of  view,  and  refer  it  to  principles  of  tenure, 
so  well  founded  and  thoroughly  acknow- 
ledged, that  whenever  the  question  shall  be 
again  agitated,  this  reasoning  may  possibly 
prevail,  since  they  do  not  contravene  the 
reason,  or  as  a  consequence  the  authority, 
of  Church  and  Edwards ;  for  that  case,  to 
be  consistent  with  principle,  must  have 
been  grounded  on  its  peculiar  circumstances. 

Now  on  Church  and  Edwards  it  is  observ- 
able that  the  co-parceners  in  tail  had  only 
one  estate  between  them,  and,  therefore,  their 
seisin  of  the  estate-tail,  was  as  entire  as  their 
seisin  of  the  remainder  or  reversion  in  fee, 
and  they  had  only  one  estate-tail  and  one 
immediate  remainder  or  reversion.  But 
when  two  persons  are  tenants  in  common,  in 
tail,  or  for  life,  with  the  reversion  in  fee  to 
them  by  descent,  they  have  several  particular 
estates,  and  for  the  reason  already  stated, 
several  reversions  ;  and  the  consequence  of 
their  having  several  reversions,  will  be  that 
A.  and  B.  will  have  a  reversion  expectant 
on  the  estate  of  A.,  in  his  moiety  ;  and  A. 
and  B.  will  have  a  reversion  expectant  on 
the  estate  of  B.  in  his  moiety  ;  at  least  this 
would  be  the  case,  as  l^etween  all  persons, 
except  A.  and  B.:  and  no  reason  in  law  oc- 
curs for  distinii'uishinii  their   case  from   that 


fl6  ON  MERGER. 

of  other  persons  merely  witli  reference  to  tlie 
learning  of  merger.  To  shew  the  absurdity 
and  injustice  of  a  contrary  rule,  A.  and  J^>. 
may  be  supposed  to  be  tenants  in  special  tail 
to  them  and  the  heirs  of  their  bodies  by  par^ 
ticular  women.  Thus  one  of  them  might  be 
tenant  in  tail  after  possibihty  of  issue  extinct, 
at  the  time  of  the  descent ;  and  if  the  rever- 
sion would  merge  his  interest  in  the  whole 
of  his  share,  there  would  be  an  inequality  in 
the  right  of  A.  and  B.  under  the  descent ; 
since  A.  would  take  a  reversion  expectant  on 
an  estate  for  life,  while  B.  would  take  a  re- 
version expectant  on  an  estate-tail.  It  is  not 
a  sufficient  answer  to  say  that  each  obtains 
the  complete  ownership  of  his  identical 
share. 

It  must  also  be  kept  in  mind  that  in 
Church  and  Edwards  the  same  persons  were 
co-parceners,  as  well  of  the  estate-tail  as  of 
the  reversion  in  fee;  and  co-parceners  con- 
stitute only  one  heir,  and  they  are  seised  per 
my  et  per  tout,  of  the  estate  held  in  co-par- 
cenary :  and  they  were  not  seised  of  the  re- 
version expectant  as  to  one  moiety,  on  the 
death  of  one  of  them  without  issue,  and 
expectant  as  to  the  other  moiety,  on  the 
death  of  the  other  of  them  without  issue ; 
but  were  seised  of  the  reversion  in  fee  ex- 
pectant on  an  estate-tail  in  the  intirety ;  but 
when  two  persons  are  tenants  in  common  in 
tail,  and  the  reversion  descends  to  them,  then 
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the  reversion  of  each  moiety  descends  to 
them,  and  they  have  one  moiety  expectant 
on  the  estate-tail  in  that  moiety,  and  the 
other  moiety  expectant  <9n  the  estate-tail  in 
this  moiety :  and  both  being  so  seised  of 
the  reversion  of  each  moiety,  during  the 
existence  of  the  particular  estate  in  that 
moiety,  both  must  necessarily  become  seised 
in  possession  on  the  expiration  or  determina- 
tion of  the  particular  estate  :  and  it  follows 
that  as  both  take  the  reversion  of  each 
moiety  by  descent,  neither  has  a  moiety 
of  the  reversion  expectant  on  his  own  estate- 
tail  in  that  moiety,  but  is  seised  per  my  et 
per  tout  with  his  companion  in  co-parcenarj-, 
of  the  whole  of  the  reversion  expectant  as  to 
each  of  the  moieties  on  the  estate  tail  in  that 
particular  moiety. 

Thus  in  cases  like  Church  and  Edximrds^ 
the  reversion  in  fee  descends  in  co-parcenary, 
in  the  same  manner,  and  with  the  same 
connexion  between  the  tenants,  as  they 
take  the  estate-tail  by  descent.  They  con- 
tinue seised  in  co-parcenary  of  the  seve- 
ral estates,  and  they  have  their  ownership, 
in  and  throughout  the  same  share.  Nei- 
ther of  the  heirs  in  tail  is  tenant  to  himself 
and  the  other  co-heir,  but  the  several 
heirs  in  tail  are  also  the  reversioners  ;  and 
the  merger  of  the  particular  estate,  when 
it  shall  no  longer  be  privileged  under 
the    statute  of   intalls,   will    be  only  a  con- 

VOL.    III.  II 
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sequence  of  an  owiieishi[)  in  the  same 
part  of  the  same  lands ;  originally  under 
several  estates,  which  the  policy  of  the 
Jaw  blends,  as  soon  as  it  can,  into  one 
entire  estate.  And  it  will  be  found  that 
this  construction  has  been  made  in  appli- 
cation to  joint-tenants,  (c)  even  when  a  se- 
verance of  the  joint-tenancy  has  been  the 
consequence. 

On  the  whole,  the  general  conclusion  to 
be  drawn  from  the  determination  in  Church 
and  Edzvards,  is  only  that  several  successive 
estates  will  be  referred  to  the  same  share, 
when  there  are  not  any  means  for  dis- 
tinguishing the  application  of  these  estates 
to  different  shares.  For  it  is  too  clear  to 
admit  of  doubt,  that  circumstances,  and  the 
nature  of  the  title,  may  impose  the  ne- 
cessity of  admitting  that  several  estates, 
conferring  a  right  of  possession  in  different 
degrees,  to  equal  parts  of  the  same  lands, 
must  be  applied  to  different  parts  of  these 
lands.  Thus,  A.  and  B.  are  tenants  in  com- 
mon  in  fee,    and  A.  settles    his  moiety  on 

C.  for   life,    and    B.    settles    his    moiety  on 

D.  for  life,  and  the  reversion  of  B.  descends 
to  C.  the  several  estates  of  C.  will  remain 
distinct.  These  estates  exist  in  an  equal 
share  of  the  same  lands  ;    but  they  clearly 

(c)  2  Rep.  60.  WiscoVsCme, 
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exist  in  different  shares.  Tl\is  is  the  pro- 
tection of  the  particular  estate  from  merger. 
As  between  these  estates  there  is  not  any 
connexion  or  privity  in  title ;  no  depend- 
ance  of  one  estate  on  the  other.  The  estate 
for  the  life  of  C.  is  derived  from  the  title 
of  A.,  while  the  reversion  in  fee  is  derived 
under  the  title  of  B.  It  is,  therefore,  im- 
possible for  one  estate  to  blend  with  the 
other.  There  is  a  want  of  that  privity  of 
right,  and  of  title,  which  is  essential  to 
merger.  The  privity  and  connexion  of 
title  as  to  the  life-estate  of  C.  is  between 
C.  and  A.  or  those  who  claim  under  him, 
and  as  to  the  reversion  in  fee,  it  is  between 
C.  and  D. 

So  when  A.  and  B.  are  tenants  in  com- 
mon, in  tail,  with  cross  remainders  to  them 
in  fee,  or  in  tail,  A.  has  an  estate-tail  in 
a  moiety,  with  a  remainder  in  that  moiety 
to  his  companion :  and  he  and  his  compa- 
nion are  in  a  similar  situation,  as  far  as 
relates  to  the  other  moiety.  That  the 
estate-tail  in  either  of  these  moieties,  may 
be  enlarged  into  a  fee-simple,  the  tenant 
in  tail  of  that  moiety  must  suffer  a  recovery, 
or  they  may  join  in  a  recovery  of  the 
intirety  :  and  when  they  have  the  immedi- 
ate remainder  in  fee,  their  fine  with  procla- 
mations will  be  effectual  to  complete  the 
title. 

So  when  A.  and  B.  are  tenants  in  common 
H  2 
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fov  life  or  in  tail,  with  a  reversion  to  C.  and 
D.    it    seems,     as    may    be    collected     from 
former   observations,    that    C.  and    D.    have 
two  distinct   reversions ;    one    expectant    on 
the   estate   of  A.,    the  other   expectant   on 
the  estate  of    B. :    and  therefore   a  title    by 
descent    or    pnrchase,    derived    by    A.   from 
C.    or    D.,    can    only    give    a    title    to   one 
moiety  of  that  particidar  share  in  which  A. 
has    the    precedent    estate.       For    to    admit 
that    he    took    the   entirety    of    that   share, 
wonld    be    to    change    the    nature    of    the 
ownership    of     the    other    party  ;    since    in- 
stead of  having  a  moiety  ex^^ectant  as  to  one 
part  on  the  estate  of  A.,  and  as  to  the   other 
part  expectant  on  the  estate  of  B.,  he  would 
have   a  reversion  wholly  expectant    on   the 
share  of  one  of  them  only,  and  consequently 
a  very  different  degree  of  ownership :  for  as 
to  the  reversion,  the  rule  must,    with  the  ex- 
ception of  the  instance  of  co-parceners  in  tail 
who  in  point  of  law%  have  only  one  estate, 
be  the  same  whether  the  particular  tenants 
have  equal  or  unequal  estates  :  for  instance, 
one  an  estate  for  life,  and  the  other  an  estate 
tail :  and  it  cannot  be  supposed  that  merger 
should    so  far    injure    one    of  several   rever- 
sioners, as   to    give    him  a  reversion  expec- 
tant wholly  on  an  estate-tail,  instead  of  a 
reversion,  expectant  partly  on  an  estate  for 
life.     It  therefore  seems  to  follow,  that  as  of- 
ten as.  one  person   has  a  particular  estate  in 
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part  of  lands,  and  the  remainder  or  reversion 
in  that  share  is  in  the  same  person  by  a  pur- 
chase or  descent,  there  must  be  a  merger  to 
the  extent  of  that  share  ;  since  the  particular 
estate,  and  the  remainder  or  reversion,  are 
united  in  the  same  person. 

But  as  often  as  the  remainder  or  rever- 
sion is  in  two  or  more  persons  as  tenants 
in  common  or  joint  tenants,  then  as  these 
persons  have  a  reversion  in  each  share, 
there  can  be  a  merger  only  for  the  aliquot 
part  of  the  person,  who  has  the  remainder  or 
reversion  in  the  same  share  in  which  he  has 
the  particular  estate. 

In  practice,  it  is  sometimes  desirable  to 
vest  in  each  of  several  persons,  tenants  in 
remainder,  the  freehold  of  the  particular 
shares  of  which  the}'  are  seised  under  the  re- 
piainder.  This  is  especially  the  case,  when 
the  parties  are  desirous  of  obtaining  a  parti- 
tion in  fee  at  law.  Under  these  circumss  ances, 
it  is  of  importance  to  limit  the  freehold 
to  them  in  such  manner  as  will  unquestion- 
ably give  to  each  person,  the  freehold  of  that 
particular  part,  in  which  he  has  the  inheri- 
tance in  remainder  :  for,  unless  the  demand- 
ant and  tenant  are  severally  seised  in  fee  of 
their  respective  shares,  the  partition  will  be 
binding  only  till  the  estate  of  one  of  them 
shall  determine,  and  will  not  bind  those  in 
remainder. 

From   the  case  of  Church  and  Eclzcards, 


and  other  authorities,   there   ii[)))ears   ii;r()iuKl 
for   contending    that  the  law    will   of  itself, 
appropriate  to  each  person,  the  freehold   of 
the    particular   share,    in   which   he   has   the 
remainder.      But     since     these     authorities 
are   not   universally   relied   on,  and   seem  to 
admit  of  exceptions,  it   will   in   practice  be 
right   to  remove   from    titles  all    causes   for 
doubt,  arising   from  the  want  of  an  express 
appropriation  of  the  freehold  to  the  parti- 
cular share  in   which    each    remainder-man 
has  his  estate  of  inheritance,  and  words  of 
appropriation  of  the  freehold  to  the  inheri- 
tance will  be  proper. 

The  words,  "  and  as  to,  for,  and  concern- 
"  ing  all  that  part  or  share  of  and  in  the  said 
"  messuages,  &c.  in  which  the  said  A.  hath 
**  an  estate  of  inheritance  in  remainder  as 
"  aforesaid,  and  of  and  in  every  part,  &c.  to 
"  the  use  of  the  said  A.  his  heirs  and  as- 
"  signs;"  or  with  such  other  variation,  as  the 
circumstances  may  require. 

In  this  place,  and  as  relevant  to  these 
observations,  the  case  of  Oakley  v.  Smith  (d) 
may  be  stated.  In  that  case  two  per- 
sons, tenants  in  common,  in  tail,  of  a 
copyhold  tenement,  agreed  on  a  partition, 
and  by  that  agreement,  each  tenant  was  to 
have  particular  parcels  of  the  copyhold, 
and  afterwards  each  person  made  a  surren- 

(d)  Ambler,  358. 
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€ler  to  the  other,  of  the  parcels  allotted  for 
that  person.  Smith,  the  eldest  son  of  one  of 
the  tenants  in  tail,  contended  that  the  intail 
snbsisted  in  a  moiety  of  the  original  moiety 
of  his  mother  :  thereby  meaning  the  moiety 
of  the  entirety  of  those  lands,  which  were 
allotted  to  her ;  and,  on  a  rehearing,  lord 
keeper  Henley  made  a  decree  in  his  favor, 
on  the  ground  that  the  several  daughters 
only  barred  a  moiety  of  their  respective 
estates,  viz.  allotments  ;  and  this  decree  was 
perfectly  right  in  principle.  It  may  be  sup- 
ported by  the  strongest  arguments.  As  to 
the  particular  lands,  surrendered  by  each  te- 
nant in  common,  that  person  was  tenant  in 
tail  of  one  moiety  only  thereof. 

Therefore  as  to  the  intail  no  more  was  af- 
fected by  the  surrender,  than  the  lands 
comprised  in  the  surrender,  since  the  sur- 
render of  each  daughter,  did  as  to  the  intail 
pass  only  her  original  moiety  of  the  parti- 
cular lands  contained  in  her  own  surrender  : 
and  not  the  moiety  of  those  lands  which, 
on  the  partition,  were  allotted  to  herself: 
so  that  although  the  several  surrenders  com* 
prised  all  the  lands,  yet  the  surrender  of  each 
tenant  in  tail,  was,  as  to  the  intail,  conlined 
to  the  particular  lands  allotted  to  her  sister  ; 
and  consequently  neither  of  the  tenants  in 
tail  did  any  act  to  bar  the  intail,  in  her  ori- 
ginal moiety  of  the  lands,  taken  by  her  on 
the  partition :  and  therefore  as  to  one  jnoicty 
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of  the  lands  in  each   allotment,  there  was  a 
subsistini^  intail. 

The  plaintiff,  it  must  be  remembered, 
claimed  and  recovered  a  moiety  of  those  par- 
ticular lands,  which  were  surrendered  to  his 
mother  on  the  partition,  and  not  a  moiety 
of  a  moiety,  or  a  fourth  part  of  these  lands  ; 
and  it  was  a  moiety  of  theintiretyof  these  lands 
to  which  he  was  really  intitled ;  for  his  mo- 
ther had  a  moiety  in  all  the  lands,  and  her 
surrender  barred  her  intail  in  her  moiety  of 
those  lands  only  which  were  comprised  in  her 
surrender,  leaving  her  original  moiety  in 
the  lands  allotted  to  her,  altooether  unaf- 
fected  by  her  surrender. 

As  to  the  issue  of  the  other  sister,  the 
same  observations  apply  to  the  lands  which 
she  received  under  the  allotment  made  to 
her. 

In  short,  after  the  partition  and  the  surren- 
ders made  to  give  effect  to  the  same,  each 
party  had  an  estate-tail  in  one  moiety,  and 
an  estate  in  fee-simple  in  the  other  moiety  of 
the  lands  comprised  in  her  allotment.  That 
she  had  an  estate  in  fee  in  one  moiety  of 
these  lands  was  the  consequence  of  her  sis- 
ter's surrender. 

That  she  had  only  an  estate-tail  in  the  other 
moiety,  arose  from  the  want  of  a  surrender 
by  herself  of  that  moiety :  so  that  the 
estate-tail   was   in    her    original    moiety  of 
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the  lands  allotted  to  herself,  and  her  estate 
in  fee  was  in  that  moiety  which  she  received 
under  the  surrender  of  her  sister  as  part  of 
the  transaction  of  partition. 

The  difference  between  this  case  and 
Church  and  Edwards,  is,  that  in  Church  and 
Edwards  the  title  was  complete  by  means 
of  the  learning  on  merger.  The  base  fee 
derived  from  the  estate-tail  merged  in  the 
reversion  in  fee.  At  least  this  must  be  the 
result  of  admittino;  that  the  estate-tail  and 
the  reversion  in  fee  of  each  person,  were 
several  estates  in  the  same  individual  share ; 
and  that  the  fine  of  one  of  them  gave  that 
person  a  complete  ownership  and  dominion 
over  the  moiety  in  which  she  had  the  rever- 
sion in  fee.  While  in  the  case  in  Ambler, 
the  title  was  defective  for  a  moiety  of 
the  lands  in  the  surrender,  because  the  sur- 
renderor never  had  any  estate-tail  in  that 
moiety. 

It  was  intended  to  have  taken  a  view  of 
the  nature  of  cross  remainders,  as  part  of 
this  chapter ;  but  as  such  a  view  would  have 
been  only  a  repetition  of  one  of  the  tracts  al- 
ready published,  (e)  and  also  of  part  of  the 
intended  additions  to  the  Essay  on  the  Quan- 
tity  of  Estates,  it  is  not  deemed  justifiable 
to  introduce  the  observations  at  large,  into 
this    volume.     Suffice    it,    therefore,    to  say, 

(e)  Set  Tracts  on  Cross  Remainders,  &c. 
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that  under  cross  remainders,  each  person 
has  a  distinct  estate,  and  only  one  estate,  in 
each  distinct  part,  although  there  may  be 
one  hundred  parts  and  not  two  estates  in  any 
part. 

And  the  reader  who  wishes  to  pursue  the 
author's  arrangement  of  the  subject  of  this 
volume  should,  at  this  point,  read  the  tract 
on  cross  remainders. 
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CHAP.  IX. 


First,  That  the  several  Estates  must  be  imme- 
diately  expectant  on  each  other. 

Secondly,  That  the  more  remote  Estate  must  he 
without  any  intervening  vested  Estate,  and 
also  zmthout  any  intervening  contingent  Re- 
mainder created  in  the  same  instant  of  time, 
and  by  the  same  means  as  gave  Origin  to  the 
other  Estates.     And, 

Thirdly,  That  the  Determination,  or  Acquisi- 
tion of  an  intermediate  Estate  may  he  the 
Cause  of  Merger,  as  between  Estates  kept 
distinct  by  means  of  the  intermediate  Estate. 

The  two  first  heads  will  be  blended  under 
one  general  view  of  the  subject. 

From  all  the  cases  which  have  been  deter- 
mined, it  may  be  collected  that  (with  the  ex- 
ceptions which  will  be  noticed,)  [the  two 
estates'must  be  the  two  vested  estates,  which 
are  to  take  effect  immediately  alter  each 
T)ther,  without  any  intermediate  vested  estate; 
or  at  least  without  any  intervening  remainder 
in  contingency,  arising  under  the   same  con- 
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veyance  by  which  the  former  of  these  estates 
is  created. 

It  is  absokitely  necessary,  that  the  latter 
estate  sliould  be  connected  with  the  former 
estate,  and  be  immediately  expectant  there- 
on, so  as  to  come  into  its  place,  on  the  deter- 
mination of  that  estate. 

This  is  universally  true  of  merger,  as  far 
as  relates  to  the  right  of  possession,  by 
means  of  the  more  remote  estate ;  but  in 
estates  of  freehold,  there  will  be  a  species 
of  merger,  or  rather  of  union,  and  consoli- 
dation without  merger,  notwithstanding  the 
interposition  of  an  estate  for  3'ears,  and,  in 
some  cases,  notwithstanding  a  mesne  con- 
tingent  remainder.  This  is  a  consequence 
of  the  system  of  our  tenures.  The  two 
estates  of  freehold  are  united,  only  for  the 
purpose  of  remedial  actions,  and  of  confer- 
ring a  title  on  husbands  to  be  tenants  by 
by  the  courtesy,  and  of  wives  to  be  tenants  in 
dower.  As  between  these  persons,  and  with 
a  view  to  remedies,  by  real  actions,  and 
rights  depending  on  the  ownership  of  the 
freehold,  a  term  for  years  is  considered 
merely  as  a  contract  for  the  possession.  At 
the  common  law  the  tenant  under  a  term 
for  years,  was  rather  a  bailiff,  than  an 
owner,  (a)  Originally,  he  had  not  any  per- 
manent interest.  He  held  rather  by  cur- 
tesy, and  favor,    than   as   a   right ;    for  the 

(a)  1  Salk.  Qo4.     Essay  on  Estates,  Chap.  Freehold. 
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benefit  of  the  lessors,  rather  than  for  his 
own  particular  interest.  Till  the  reign  of 
Henry  the  eighth,  the  termor  was  merely  de- 
pendant on  his  lord,  for  the  continuance  of 
his  tenanc}^  By  a  feigned  recovery,  the 
term  misiht  have  been  defeated,  and  the  te- 
nant  deprived  of  his  remedy.  A  statute  of 
that4'eign,  first  gave  stability  to  the  interest 
of  the  termor,  by  enabling  him  to  falsify  re- 
coveries against  his  lessors,  when  these  reco- 
veries were  feigned — in  other  terms,  without 
real  title.  Under  the  provisions  of  this  sta- 
tute, tenants  for  years  became  permanent 
and  substantial  owners,  and  were  liberated 
from  the  tyranny  and  caprice  of  their  land- 
lords ;  but,  notwithstanding  the  change  in 
the  circumstances  of  their  tenancy,  the  an- 
cient rules  of  law  were  applied  to  titles, 
which  merely  concerned  the  freehold  and 
inheritance.  The  sole  object  of  the  statute, 
was  to  give  permanency  and  security  to  the 
interest  of  the  tenant,  without  making  any 
alteration  in  the  ownership  of  the  freehold, 
or  varying  the  rules,  by  which  that  ownership, 
or  tlie  quality  of  the  interest  of  the  termor 
was  regulated. 

As  far  as  the  doctrine  of  merger  is  con- 
cerned, the  general  rule  is,  that  while  any 
estate  is  interposed  between  two  estates,  in 
the  same  person,  the  intermediate  estate 
(with    the    exception   of  the    instance    of   a 
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merger  taking  place,  uotwithstaiuling  a  con- 
tingent remainder,  and  in  destruction  of  that 
remainder,  under  the  restrictions  noticed  in 
a  future  page,  and  of  a  term  of  years  between 
two  estates  of  freehold)  will,  during  its  conti- 
nuance, keep  the  other  estates  distinct  from 
each  other.  This  rule  may  be  collected  from 
a  great  variety  of  cases.  Thus  executors  had 
a  term  of  years  as  such,  and  there  was  a 
mesne  estate  for  years,  in  another  person, 
(for  so  the  book  must  be  understood,)  and 
the  executors  purchased  the  reversion  in  fee, 
"  the  first  lease  remained  by  reason  of  the 
"  mesne  remainder."  (b) 

So  in  Duncomb  and  Dimcomb,  (c)  a  man 
was  tenant  for  his  life,  remainder  to  a  trus- 
tee for  his  life,  with  remainder  to  himself  in 
tail ;  and  it  was  decided,  that  his  wife  was 
not  intitled  to  dower.  The  ground  of  this 
determination  was,  that  the  trustee  had  an 
actual  interposed  estate  for  life,  and  not 
merely  a  possibility;  and  this  mesne  estate 
kept  the  two  estates  of  the  husband  distinct; 
and  prevented  the  attachment  of  a  title  of 
dower. 
■>  And   in   Bates's  case,  (d)   it  was  admitted 

that  an  interposed  estate  of  freehold,  would 
have  prevented   the  union  of  the  estate  for 

(h)  Bro.  Lease  63.  [d]    1  Salk.  254. 

(c)  3  Lev.  437. 

/x^^  >^^  '^'^^   '*^**'*^     "  /_      , 
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life,  with  the  inheritance  of  the  husband, 
although  an  intervening  estate  for  years 
did  not  produce  this  effect:  consequently, 
two  estates  of  freehold  united,  notwithstand- 
ing an  interposed  estate  for  years. 

So  where  A  was  lessee  for  3^ears,  with  re- 
mainder to  B.  for  years,  and  the  term  of  A. 
came  to  the  queen,  and  afterwards  the  re- 
version vested  in  her;  Clark,  Baron,  said,  that 
the  lease  of  B.  should  begin  presently,  and 
cited  the  case  of  Wrotesley  and  Adams,  where 
a  lease  for  years  is  made  to  A .  and  afterwards, 
a  lease  in  reversion  is  made  to  B.  for  years, 
and  A.  obtains  an  estate  for  life  from  him  in 
the  reversion,  the  estate  of  B.  shall  begin  pre- 
sently. But  Manwood,  Chief  Baron,  held 
that  the  first  lease  was  not  extinct,  (e)  And 
he  was  right,  if  we  suppose  the  intervening- 
years  to  have  been  an  actual  term,  as  distin- 
guished from  an  inter  esse  termini. 

So,  per  Hales,  Just.  (/')  if  a  man  lease  to 
one  for  ten  years,  and  afterwards  lease  the 
same  land  for  twenty  years,  and  the  first 
lessee  purchases  the  reversion  in  fee,  yet  the 
first  lease  is  not  extinct,  because  the  second 
lease,  which  *is  for  twenty  years,  is  mesne 
between  the  first  lease,  and  the  fee-simple, 
which  is  an  impediment  to  extinguishment.  («) 


{«)   4  Leon.  9.  'Si  Eliz.  Jriulchnrcl,,    2  V.  Wms.    236. 

(/)   Brooke  ExtiiJ^j.  5A.  Scott   and    Fcnhnvht,     ]     Hro. 

{(j)    Also  see  Whilrlinrih  nml      C\\.  ('as.  69. 
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In  this  case,  some  stress  seems  to  liave  been 
laid  on  the  circumstance,  that  the  mesne 
estate  was  for  more  years  than  the  precedini( 
estate ;  but  this  makes  no  difference,  for 
though  the  preceding  estate  is  for  more  years 
than  the  mesne  estate,  the  mesne  estate  will 
be  an  impediment  to  the  merger.  (/?) 

Tenant  by  elegit,  takes  a  confirmation  for 
term  of  his  life.  He  is  in  by  the  tenant  of 
the  freehold,  and  not  in  the  post,  by  the  law, 
as  he  was  before:  in  other  words,  his  estate 
as  tenant  by  elegit  is  merged:  and  then  if  the 
tenant  of  the  freehold  had  charged  the  land, 
between  the  execution  made  by  the  extent, 
and  the  confirmation,  the  tenant  by  elegit 
shall  hold  charged,  where  he  was  discharged' 
before  (i) 

So  if  tenant  (k)  by  statute  merchant,  or  of 
the  like  interest,  bring  an  assize,  and  pending 
the  writ,  the  fee-simple  descend  to  hiu),  this 
shall  abate  the  writ,  for  the  descent  of  the 
greater  estate  extinguishes  the  lesser.  (/) 

Although  a  contingent  remainder  depend- 
ing on  the  former  of  two  estates  vested  in 
the  same  person,  will  suspend  the  absolute 
and  positive  union  of  these  estates,  if  all  the 
estates  are  taken  under  one  and  the  same 
conveyance,    or   arise   under   a    transaction, 

(h)  Brooke  Exting,  30.  {h)   Bro.  Extinguishment, 56. 

[i)  31  Ass.  pi.  13.  (/)  32  H.  6.  30. 
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Svhich  confers  a  title  to  all  the  estates  in  the 
same  instant  of  time,  and  as  if  it  were  uno 
fiatu^  Yet  this  protection  from  merger,  (m) 
will  continue  only  till  the  owner  of  these 
estates  has  done  some  act,  by  which  he  con- 
founds the  first  of  his  estates  in  the  more  re- 
mote estate;  and  by  that  means  destroys  the 
contingent  remainder,  by  depriving  this  re- 
mainder of  its  support.  Of  this  subject,  with 
its  distinctions,  a  more  detailed  view  will  be 
given,  in  considering  the  effect  of  merger  on 
contingent  remainders. 

And  even  while  the  intervening;  remainder 
is  in  contingency,  the  several  estates  belong- 
ing to  the  same  person,  will  unite  for  all  the 
purposes  of  tenure,  and  there  will  be  a  tem- 
porary consolidation,  {n)  subject  to  the  right 
of  those  intitled  under  the  continent  remain- 
der,  to  have  the  benefit  of  that  remainder, 
when  it  can  vest.  In  this  instance,  the  es- 
tate opens  and  closes  as  the  circumstances  of 
the  contingent  remainder  require. 

Thus  in  Lewis  Bowles's  case,  (o)  a  settlement 
was  made  to  the  use  of  Thomas  Bowles,  and 
Ann  his  wife,  for  the  term  of  their  lives,  with- 
out impeachment  of  waste,  and  after  their 
decease  to  the  use  of  their  first  son  in  tail 


(m)  Per  Hale  In  Purefoy  v.  (n)  Park  on  Dow*r,  62. 

Rogers,  2  Saund.  380.  (o)   1 1  Rep.  79. 

VOL.    III.  I 
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male,  uiih  icinaiiulers  to  tlie  other  sons  sac-' 
cessively  in  tail  male,  with  remainder  to  the 
use  of  the  heirs  of  the  body  of  the  same  Tho- 
mas and  Ann,  with  divers  remainders  over. 

John,  their  only  son,  died  without  issue, 
and  Ann  entered,  and  waste  took  place. 
The  first  question  in  the  case  was,  if  upon 
the  whole  matter,  the  wife  sliould  be  tenant 
in  tail,  after  possibility  of  issue  extinct,  or 
that  she  should  have  the  privilege  of  a  te- 
nant in  tail,  after  possibility,  namely,  to  com- 
mit vv^aste. 

And  as  to  that  point,  it  was  resolved,  first, 
that  till  issue,  Thomas  and  Ann,  were  seized 
of  an  estate-tail,  executed  sub  modo,  namely, 
till  the  birth  of  the  issue  male,  and  then,  by 
the  operation  of  law,  the  estates  were  divided, 
namely,  Thomas  and  Ann,  became  tenants  for 
life,  the  remainder  to  the  issue  in  tail,  the  re- 
version to  the  heirs  male  of  Thomas  and  Ann, 
the  remainder  over  as  aforesaid,  for,  it  was 
added,  the  estate  is  not  absolutely  drowned, 
but  with  this  implied  limitation,  till  they  have 
issue  male. 

.  And,  notwithstanding  an  inteiTening  es- 
tate for  years,  the  freehold  may  unite  with 
the  inheritance,  when  the  freehold  and  the 
inheritance  meet  in  the  same  person,  so  as  to 
confer  a  title  by  curtesy,  dower,  possessio  fra- 
tris,  &,c.  without  prejudice  to  the  term.  Un- 
der these  circumstances,  the  estate  for  years, 
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•wiiich  is  interposed,  and  the  several  estates 
freehold,  will  give  several,  and  distinct  times 
of  enjoyment ;  and  it  is  to  some  purposes 
only,  that  the  owner  of  the  freehold,  is  con* 
sidered  to  have  an  actual  seisin  of  the  more 
remote,  as  well  as  the  more  immediate  es- 
tate. 

Bates's  case  (p)  is  relevant ;  and  will  exhi- 
bit the  distinction  in  its  true  point  bfi 
view.  In  that  case,  a  person  was  tenant 
for  his  life,  with  remainder  to  trustees  for  a 
term  of  years,  with  remainder  in  fee,  to  the 
tenant  for  life,  and  he  died;  and  it  was  ruled, 
that  his  wife  should  be  endowed,  notwith- 
standing the  interveninoj  estate  :  for  that 
being  for  years,  was  not  to  be  regarded.  It 
was  added,  at  the  common  law,  the  free- 
holder might  destroy  it,  by  a  feigned  reco- 
very, and  as  the  case  was,  the  party  died 
seized  of  an  estate-tail. 

On  these  cases  it  may  be  observed,  that 
the  several  hmitations  conferred  a  title  to 
distinct  estates.  That  these  estates  were 
blended,  must  have  been  the  consequence  of 
union  and  consolidation.  It  is  clear,  that  if 
the  freehold  had  continued  distinct  from  the 
inheritance,  there  could  not  have  been  any 
title  to  curtesy.  That  title  must  arise  from  a 
seizin  of  the  inheritance :  and  there  must  be 


{p)    1  Salk.  2.>4. 
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an  actual  seizin  of  the  inheritance,  and  of 
the  immediate  freehold,  perhaps  it  may  now 
be  said,  as  a  consequence  of  the  ownership  of 
that  estate.  These  cases  prove,  that  there 
was  this  seisin  of  the  inheritance  by  a  merger, 
or  at  least  consolidation  of  the  freehold  in  the 
inheritance.  However,  it  is  observable,  that 
there  are  instances  of  a  (juaiified  merger  ;  of 
a  meiger  which  is  complete  as  between  those 
who  shall  become  intitled  to  tlie  inheritance. 
On  the  one  hand,  it  does  not,  as  is  the  ordi- 
nary effect  of  merger,  accelerate  the  right  of 
possession  under  the  term  of  years;  and  on 
the  other  hand,  the  term  of  years  continues 
in  full  force,  and  precisely  in  the  same  con- 
dition as  if  there  had  not  been  any  merger. 
This  then  is  an  example  of  merger,  as  be- 
tween some  persons,  and  not  between  all 
persons ;  or,  more  accurately  speaking,  it  is 
an  instance  of  union  and  consolidation, 
without  producing  all  the  effects  of  merger. 

It  must,  however,  be  remembered,  that  in 
CordaVs  case,  (q)  where  A.  was  tenant  for  life, 
remainder  to  his  first  and  other  sons  in  tail, 
with  remainder  to  A.  himself  in  tail,  it  was 
resolved,  that  the  estate-tail  of  A.  was  not 
executed,  in  other  words  vested  in  possession, 
for  the  possibility  of  the  mesne  estate  that 
might  interpose ;   and,  therefore,  it   was  al- 

[q]  Cro.  Eliz.  315. 
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ways  disjoined  during  the  life  of  A.    so  that 
the  wife  of  A.  could  not  be  endowed. 

While  in  Hooker  v.  Hooker  (?•)  Lord  Hard- 
wicke,   and   three   of  the  judges,    held,   that 
even  supposing  after   the  descent  in  that  case 
of  the  fee  upon  B.,  there  remained  any  pos- 
sibility of  the  estates  opening  to  let  in   the 
contingent   remainders ;    yet  as    the    contin- 
gency had  never  happened,  and,  the  husband 
being  dead,    never  could   happen,    the   wife 
should  be  intitled  to  dovver  ;  and  Lord  Hard- 
wicke  added,   he  did  not  think  CordaVs  case 
was  law,  and  he  said  it  Avas  denied,  2  Sand. 
386.  and  also  in  another  like  case  by  Bridg- 
man.  {s)     But  no  dicta,   Sac.  are  found  which 
support    the    observations    of    Lord    Hard- 
wicke  in   their  general  and   unqualified    im- 
port. 

So  (0  when  lessee  for  life,  leased  to  his 
lessor,  for  the  life  of  the  lessor,  he  retained 
a  reversion  or  mesne  estate,  and  no  surren- 
der, or  which  for  this  purpose  is  the  same 
thing,  no  merger  took  place;  for  in  the  Ian 
guagc  of  Rolle  the  lessee  had  a  possibility 
(an  inaccurate  phrase)  to  have  the  land  again, 
namely,  if  the  original  lessor  should  die  i^i  his 
life-time. 


(r)  Cas.  T.  Hardw.  p.  13.  (/)  2  Roll's.  Abr.  'm.  p/.  7. 

(s)   Perhaps  Stephens  v.   lhc~ 
tridfjc,  1  Lev.  36. 
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jVgau],  ir  II  lessee  grant  part  ol  his  estate 
to  the  lessor,  by  uhieh  a  reversion  eonti-r 
luies  in  him,  this  is  not  any  surrender  or 
merger,  (u) 

As  if  lessee  for  twenty  years,  grant  all  his 
estate  to  the  lessor,  exeept  a  month,  or  day, 
ai  the  aid  of  the  term,  this  is  not  any  sur- 
render, because  the  original  lessee  has  a  re^ 
version,  (a:) 

In  this  place,  there  may  again  be  intro- 
duced the  instances  put  in  these  terms.  If 
lessee  for  life,  lease  to  the  lessor  in  rever- 
sion, and  the  heirs  of  his  body,  for  the  life 
of  the  original  lessee;  (y)  this  is  not  any  sur- 
render, for  there  may  be  an  heir  of  the  body, 
who  may  not  be  the  heir  general,  and  the 
estates  may  be  divided.  To  be  more  appo- 
site, the  estate  may  determine  by  the  faiUne 
of  heirs  of  the  body,  and  the  duration  of  the 
estate  is  measured  by  the  continuance  of 
tliese  heirs. 

Also  in  Alderman  Garraways  case,  (:)  a 
lease  for  one  hundred  vears  beino;  made,  the 
reversion  was  granted  for  life,  and  the  les- 
see [for  years]  granted  his  estate  to  him  in 
the  reversion  in  fee,  and  it  was  held  that 
**  the  lease  for  years  was  not  destroyed  by 


[ii]  2  Roll.  Abr.  497.  pi.  13.  (*/)  2  Roll.  Abr.  497.  pi.  16. 

(a.)  Bacon  v.  Waller,  2  Roll.  (z)  Cited  in  Hard.  417. 

Abr.  497.  p!.  11. 
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"  meeting  with  the  fee,  because  by  possi- 
"  bilitj  the  lease  for  life  might  outlast  the 
"  term/' 

So  in  Stevens  v.  Bretndge,  {a)  the  husband 
was  tenant  for  his  life,  remainder  to  his  wife, 
for  her  life,  remainder  to  the  husband  in 
tail  :  and  it  was  held  that  "  the  estate  of  the 
"  wife  was  a  mesne  remainder  between  the 
"  estate  for  life,  and  the  estate-tail  of  the 
"  husband  ;  and  it  cannot  be  intended  that 
"  when  an  estate  for  life  is  limited  to  the 
"  wife,  that  this  should  instantly  merge  in 
"  the  estate  of  the  husband/' 

And  a  long  list  of  cases  to  the  same  point, 
might,  if  it  were  necessary  or  convenient, 
which  it  is  not,  be  introduced  to  establish  the 
general  proposition,  that  a  mesne  estate  will 
protect  against  merger. 

But  in  Bro.  Surrender,  pi.  17,  this  case  is 
stated :  Formedon  against  tenant  for  the 
term  of  his  life,  the  remainder  to  W.  for  the 
term  of  his  life,  and  the  first  tenant  for  life, 
jjrants  or  leases  his  estate  to  liim  in  remain- 
der,  for  the  term  of  his  life,  to  hold  to  him  in 
remainder  for  the  life  of  himself,  the  grantee. 
Per  JfiWij,  Just,  "clearly  this  is  no  more  than 
a  surrender/' 

This  conclusion  may  however  be  doubted, 
since  all  the  estate  was  not  granted,  but  a 
reversion    remained    in    the    grantor.      And 
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therefore,  in  Ferkins  (b)  it  is  assumed,  that 
if  lessee  for  life,  of  land,  lease  the  same  land 
nnto  him  in  the  reversion  for  life,  [read  the 
life  of  him  in  reversion,]  the  remainder  unto 
a  stranger  in  fee,  the  same  is  no  surrender. 
Causa  patet. 

And  in  Bro,  Abrid.  (c)  there  is  this  further 
point,  a  man  leased  land  for  term  of  life,  the 
remainder  to  W.  in  tail ;  the  tenant  for  life 
leased  to  him  who  had  the  remainder  for  the 
term  of  the  life  of  him  in  remainder,  who 
took  a  wife  and  died,  and  the  first  lessee  e\\- 
tered,  and  the  fe?ne  was  barred  of  dower,  and 
so  this  was  no  surrender. 

An  interesse  termini  will  not  prevent  a 
merger  of  two  estates,  expectant  on  each 
other,  thongh  it  be  interposed  between 
them. 

For  an  interesse  termini^  (cl)  is  no  such  in- 
tervening interest,  as  will  prevent  the  appli- 
cation of  the  law  on  merger.  On  the  con- 
trary, notwithstanding  an  interesse  termini^ 
two  estates  which  in  all  other  respects  are 
immediate  to  each  other  will  unite,  and  the 
right  of  possession  under  the  interesse  termini 
may,  unless  circumstances  impede,  be  ac- 
celerated, (e) 

(6)  §  621.  (e)  Hetley.    55.    Northam's 

(c)  Surr.  pi.  49.  case. 

(rf)    Symonds    v.   Cuctmore, 
4  Mod.  1. 
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Thus  A.  (/)  made  a  lease  to  B.  for  ten 
years,  to  begin  presently,  and  afterwards  A. 
granted  a  second  lease  to  C.  by  deed,  of  the 
same  land  for  ten  years,  to  commence  at 
Michaelmas  next.  B.  the  first  lessee  [read 
before  Michaelmas]  purchases  the  fee,  so  that 
the  term  is  drowned.  C.  the  second  lessee, 
may  enter  at  Michaelmas,  and  enjoy  the 
term,  &c.  by  the  opinion  ot  all  the  court  of 
C.  B.  except  Brown  J. 

An  iiiteresse  termini  is  assignable;  and 
the  case  of  Salmon  v.  Swan,  noticed  in  a 
subsequent  page,  proves  that  a  prior  estate 
for  years,  will  not  prevent  an  extinguish- 
ment, by  way  of  release,  in  the  reversion, 
though  the  release  cannot  operate  by  way  of 
merger.  So  that  an  actual  term  is  no  impe- 
diment to  the  extino'uishment  of  an  in- 
teresse  termini,  although  this  actual  term 
would  prevent  the  merger  of  the  prior 
interest  if  it  were  an  actual  estate.  To  be 
supported,  Salmon  v.  Swan  must  be  referred 
to  the  same  principle  as  enables  a  remainder- 
man or  reversioner  to  accept  a  release  for 
the  benefit  of  the  tenant  of  a  particular 
estate  as  well  as  of  himself,  from  a  person 
who  has  merely  a  right  or  title. 

An  inter  esse  termini  is  not  a  vested  in- 
terest. It  is  of  a  peculiar  nature.  Till  it 
becomes  an  actual  term,  it   rests  merely   in 

(/)  Dyer,  11-2. 
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contract.  It  gives  no  actual  vested  estate. 
There  is  not  any  term,  but  merely  a  con- 
tract to  have  a  term  :  in  other  words,  the 
interest  of  a  term.  On  this  account  it  is 
not,  in  any  case,  an  impediment  to  merger. 
Notwithstandino-  this  interest  of  a  term 
while  it  continues  in  Jieri,  there  may  be  an 
actual,  absolute,  and  complete  merger,  as 
well  of  subsisting  terms  for  years,  as  of 
estates  of  freehold  interest. 

Nor  is  an  interesse  termini  subject  to  the 
laws  of  surrenders.  By  union  of  the  estate, 
and  of  the  interesse  termini  there  may  be  an 
extinguishment,  though  there  cannot  be 
Fierger,  properly  so  called,  or  the  correspond- 
ing effect  of  surrender. 

In  Salmon  v.  Swaji  (g)  the  king  being 
seised  in  fee  of  a  farm,  &c.  let  to  the  Earl 
of  Northumberland  and  others  for  one  hun- 
dred years,  if  Frances  Countess  of  Kildare, 
should  so  long  live,  to  begin  after  the  death 
of  Heiiry  Lord  Cohham  her  husband;  and 
afterwards  in  the  same  year,  granted  the 
land  in  fee  to  Charles  Brook,  who  leased  to 
Page  for  twenty-one  years. 

Afterwards  the  Earl  of  Xorthumherland 
and  others,  the  lessees  for  one  hundred 
years,  granted  that  term  to  the  said  Charles 
Brook,   who  afterwards    granted   a    rent    to 

[fj]  Cio.  Jac. 
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Sir  Thomas  Trevor,   and  otliers,    during   the 
life  of  the  said  Frances. 

Afterwards  Lord  Cobham  died,  and  the  de- 
fendant, as  servant  to  the  grantees  of  the 
rent,  distrained  on  Page,  the  lessee,  for  this 
rent ;  and  whether  this  distress  was  lawful  or 
not,  was  the  question? 

And  this  rested  upon  the  lease  for  one 
hundred  years,  whether  it  were  in  esse  in 
Charles  Brook,  who  had  the  inheritance, 
and  granted  that  rent,  or  were  drowned  in 
the  inheritance.  For  if  it  were  not  drowned 
then  it  should  avoid  (read  have  preference 
over)  the  lease  for  twenty-one  years,  which 
was  before  this  rent-charge  granted :  and 
this  term  being  in  the  grantee  who  granted 
it  (the  rent),  was  liable  to  the  payment  of 
the  rent. 

And  it  was  resolved  that  it  was  drowned 
in  the  inheritance,  for  notwithstanding  this 
lease  for  twenty-one  years,  it  (the  hun- 
dred years)  is  not  so  severed  from  the  rever- 
sion ;  but  by  the  grant  thereof,  to  him  who 
hath  the  inheritance,  the  future  term  is 
drowned,  and  never  shall  rise  again,  and  by 
consequence  this  rent  shall  not  charge  the 
possession  of  the  termor,  who  had  the  estate 
before  the  rent  granted,  and  comes  para- 
mount to  it. — Wherefore  it  was  adjudged  for 
the  defendant. 

Although  in  the  report,  tiic  language  is  ap^ 
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plicable  to  merger,  it  must  be  read  as  refer- 
rable  only  to  extinguishment,  or  drowning, 
in  that  sense. 

So  by  the  descent  or  accession  of  the  free- 
hold to  a  person  who  has  an  interesse  ter- 
mini, there  will  be  an  extinguishment  of  the 
interest  under  the  term. 

Thus  in  Cakburn  and  Mixtones  case,  {Ji) 
Colehurn  was  sued  in  the  spiritual  court,  for 
that  being  executor  to  one  Alice  Leigh,  he 
had  not  brought  in  a  true  inventory  of  all 
the  goods  of  the  said  Alice,  but  had  omitted 
and  left  out  a  lease  of  two  houses,  and  this 
suit  was  at  the  instance  of  two  daughters  of 
the  testator.  Colehurn  sued  for  a  prohi- 
bition, and  surmised  and  declared,  how  this 
lease  was  extinct ;  and  the  matter  was  this, 
li.  Leigh  was  seized  of  a  house  called  the 
Marygold,  and  two  other  houses  in  London, 
and  leased  the  said  two  houses  to  one  Alice 
Cheap  for  twenty-one  years  if  she  should  so 
lono;  live,  and  afterwards  made  a  lease  in  re- 
version  of  the  said  two  houses  to  the  said 
Alice  Leigh  for  twenty-one  years,  and  after- 
wards he  devised  these  two  houses  and  also 
the  house  called  the  Marygold,  to  the  said 
Alice  Leigh  for  her  life,  to  bring  up  his  child- 
dren,  and  died.  After  whose  death  the  said 
Alice    Leigh    entered    into   the   said    house 

[h]   1  Leon.  129. 


ON  MERGER.  l25 

tailed  the  Marijgold,  and  took  the  rents  and 
profits  of  the  said  two  houses  for  the  space 
of  seven  years,  virtute  testament,  prcedict. 
upon  which  declaration  the  defendants  de- 
murred in  law.  And  by  Mr.  Justice  Ton- 
field,  "  Presently  by  the  devise,  the  estate 
for  life  was  in  the  devisee,  and  the  term  ex- 
tinct by  it ;  and  that  was  sufficient  for  the 
plaintiff:  and  if  there  was  any  disagreement 
the  same  was  to  be  shewn  on  the  other  side : 
But  if  Alice  had  not  notice  of  the  devise,  but 
died  before  notice,  the  same  amounted  to  a 
disagreement :  and  as  to  the  pleading  of  the 
agreement,  he  conceived  it  was  well  enough 
pleaded,  for  if  the  lease  had  not  been,  she 
might  have  entered,  and  then  if  such  entry 
had  been  pleaded,  it  had  been  good  enough, 
and  then  because  she  could  not  enter,  by 
reason  of  the  said  lease,  and  she  had  taken 
the  rents  and  profits  which  was  an  actual 
agreement,  and  as  strong  as  an  entry." 

Also  we  have  shewed  that  she  had  entered 
into  the  house  called  the  Mavi/gold,  of  which 
the  devisor  died  seized  in  possession,  and 
that  is  a  sufficient  agreement  for  the  whole, 
for  it  is  an  entire  legacy  as  18  K.  3.  variajice 
63.  If  the  reversion  of  three  acres  be 
granted,  and  the  tenant  for  life  attorneth 
lor  one  acre,  it  is  a  good  attormncnt  for  the 
whole,  for  he  cannot  apportion  liis  assent ; 
and    2    E.   4.    13.     If  the  executor    deliver 
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unto  the  devisee  goods  to  liiiii  devised,  to  re- 
deliver  them  to  him  again  at  such  a  day,  this 
is  a  good  assent  and  execution  of  the  devise, 
and  the  words  of  the  re-dehvery  are  void  ; 
and  by  Gawdi/,    "  The  devise  did   not  vest 
"  the   estate    in  the  wife,   until    agreement. 
"  When  a  man  takes  in  a  second  degree,  as 
"  in  a  remainder,  the  same  vests  presently 
"   before    agreement,    but  when    he    taketh 
"  immediately,  it  is  otherwise ;"  and  he  held 
the  agreement  was  well  enough  pleaded :  and 
by  Wray^  "  Presently  upon  the  death  of  the 
"  testator,  the  freehold  vested  in  the  devisee^ 
"  and  it  was  an  agreement,  ut  supra,  by  tak~ 
"  ing  of  the  rents  ;    yet  the  entry  into  the 
"  Man/gold  was  a  consent  and  an  execution 
"  of  the  whole  legacy,"  and  as  to  the  rest  he 
agreed  with  Gciwdy. 

Clench  observed  "  that  the  freehold  vested 
"  presently  in  Alice  Leigh  before  agreement, 
"  also  the  entry  into  the  Marygold  was  an 
"  execution  of  the  whole  legacy  to  the  de- 
"  visee,  for  her  entry  shall  be  adjudged  most 
"  beneficial  for  her,  and  that  is  for  all  the 
"  three  houses." 

And  as  a  consequence  of  the  merger,  the 
inleresse  termini,  may,  if  the  mode  of  its  limi- 
tation admits,  become  an  actual  term,  and 
the  right  of  possession  may  be  accelerated 
by  reason  of  the  merger  of  a  prior  subsisting 
term  of  vears   or  of  freehold  ;    as  when  the 
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interesse  termini  is  limited  by  wa}^  of  rever- 
sionar}^  lease,  to  commence  from  and  after 
the  expiration  or  other  sooner  determination 
of  the  prior  estate.  This  conclusion  may  be 
inferred  from  the  principles  which  governed 
the  court  in  Salmon  v.  Swan,  already  cited, 
and  collected  from  various  authorities  to  be 
found  in  the  books,  although  these  authori- 
ties have  not  presented  themselves  for  imme- 
diate notice. 

It  is  clear  that  an  intervenino;  estate  for 
years  will  prevent  the  merger  of  another 
estate  for  years  in  the  freehold  or  inheri- 
tance, limited  to  take  place  after  the  several 
estates  for  years.  Thus  in  Bicknal  v.  Tucker, 
(i)  it  was  said  a  lease  for  years,  remainder  for 
years,  if  the  first  man  taketh  for  life,  the  first 
estate  is  not  so  determined,  but  the  remainder 
standeth. 

And  it  is  material  to  observe  in  this  place, 
that  an  intervening  estate  may  arise  in  vari- 
ous modes. 

First,  by  the  limitation  of  an  intermediate 
estate,  by  way  of  remainder;  or, 

Secondly,  by  creating  a  particular  estate 
out  of  a  subsisting  remainder,  or  out  of  the 
reversion  ;  and  as  to  this  remainder  or  rever- 
sion, and  any  prior  subsisting  estate,  the  es- 
tate newly  created,  will  be  an  intervenini^  es- 

[i]   15  Vin.  362.  pi.  2.  Ikownl.  1^.]. 
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tate,  which  will  prevent  the  application  of* 
the  learning  of  merger. 

And,  Thirdly,  there  may  be  an  interven- 
ing estate,  by  means  of  a  lease,  from  the 
owner  of  a  particular  estate,  to  the  person 
next  in  remainder  or  reversion,  as  in  some  of 
the  instances  already  noticed :  and  this  in- 
tervening estate  will  in  fact  be  the  original 
particular  estate,  and  prevent  the  merger  of 
the  estate  newly  created  in  the  estate,  under 
the  original  remainder  or  reversion. 

Some  of  the  instances,  it  will  be  observed^ 
are  of  particular  estates,  carved  out  of  a  re- 
mote remainder  or  reversion,  and  by  creat-" 
ing  an  intermediate  estate,  the  parties  raised 
a  barrier  to  the  merger  of  a  prior  particular 
estate  in  that  remainder  or  reversion.  By 
the  creation  of  this  particular  estate,  the  de- 
gree of  privity  was  altered.  The  immediate 
tenancy  subsisted  between  the  grantee  of  the 
remainder  or  reversion,  and  the  owner  of  the 
prior  particular  estate.  During  the  continu- 
ance of  this  new  estate,  the  grantee  was  sub- 
stituted in  the  place  of  his  grantor;  and  the 
right  of  the  grantor  to  take  a  surrender,  in 
fact  or  in  law,  was  suspended  at  least,  as 
against  the  grantee. 

The  case,  however,  is  different  when  the 
owner  of  the  more  immediate  estate,  makes 
a  lease.  Notwithstanding  this  lease,  the  pri- 
vity continues  betwejen  the  particular  tenant 
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thus  leasing,  and  those  in  remainder  or  rever- 
sion. The  lease  has  merely  the  effect  of  rais- 
ing a  new  connexion,  between  the  original 
lessee  and  his  under-tenant,  without  destroy- 
ing the  connexion  between  the  original  lessee 
and  his  lessor. 

And  therefore  if  A.  tenant  for  life,  (k)  with 
remainder  or  reversion  to  C.  lease  to  B.  for 
years,  or  during  the  joint-lives  of  A.  and  B. 
A.  may  afterwards  surrender  his  estate  to  C. 
who  has  the  remainder  or  reversion  ;  or  if  the 
estate  of  A.  and  C.  unite,  the  estate  of  A* 
will  merge  in  the  estate  of  C.  In  this  case, 
the.  estate  of  A.  is  immediate  to  that  of  C. 
and  also  to  that  of  B. ;  so  that  A.  may  ac- 
cept a  surrender  from  B.  or  may  surrender 
to  C.  But  while  the  estate  of  A.  continues, 
it  is  a  mesne  estate  as  between  B.  and  C. 
and  B.  cannot  surrender  to  C.  nor  can  the 
estate  of  B.  be  merged  in  the  estate  of  C. 

But  when  the  estate  of  the  original  lessee 
is  surrendered,  the  relation  between  him  and 
his  under-tenant  ceases :  and  as  the  con- 
nexion and  privity  was  between  the  under- 
tenant and  his  lessor  only,  and  not  between 
the  under-tenant  and  the  original  lessor,  the 
under-tenant  is,  by  the  rules  of  law,  dis- 
charged from  all  the  burthen  (as  rents  and 
covenants)  annexed  to  his  tenancy:  (/)  and 


[k)  Essay  on  Est.  Introductory  Chap. 

(/)    IFcbb  and  Russell,  3  T«rm  Rep.  101. 

VOL.   III.  K 


^530  ON  MERGER. 

^t  is  not  rlcnr  tliat  a  incrg'cr  does  not  induce* 
all  the  same  consequences.  Such  exlingiiish- 
mcnt  clearly  is  the  result,  when  the  estate  of 
the  original  lessee  is  granted  to  the  owner  oC 
the  remainder  or  reversion :  so  that  the  <j;rant 
does,  in  law,  amount  to  a  surrender  in  fact ; 
and  there  are  not  any  authorities,  nor  is  there 
finy  principle,  from  which  a  difference  can 
be  collected  to  distinguish  those  cases  in 
which  the  term  of  the  orisfinal  lease  is  merged 
by  the  accession,  or  purchase,  of  the  re- 
mainder or  reversion. 

Thus  in  Lord  T.  v.  Barton,  {?n)  a  man 
made  a  Jease  for  one  hundred  years,  and 
}essee  made  a  lease  for  twenty  years,  render- 
ing rent  with  clause  of  re-entry;  afterwards 
the  first  lessee  granted  the  reversion  in  fee, 
and  attormnent  was  had  accordingly.  The 
grantee  purchased  the  reversion  of  the  term. 
He  shall  not  have  the  rent  nor  the  re-entry: 
for  the  reversion  of  the  term  to  which  it  was 
incident  is  extinct,  in  the  reversion  in  fee : 
and  this  Avas  adjudged  at  the  assizes  between 
Lord  T.  V.  Barton,  as  Stephens  cited  it,  and 
Blowden  and  others  agreed  to  it ;  but  Fop- 
ham  made  this  distinction.  "  If  a  man  make 
"  a  lease  for  life  renderini^  rent,  and  lessee 
*'  for  life  make  a  lease  for  years,  rendering 
"  rent,  and  afterwards  lessee  for  life  sur- 
"  render  to  him  in  reversion  in  fee,  he  shall 

(?«)    Moor,  94. 
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"  not  liave  rent  of  lessee  for  >^ears,  nor  ac- 
".  tion  of  waste ;  because  tenant  for  life  who 
"  surrenders  could  not  punish  the  waste  in 
"  this  case.  So  if  tenant  purchase  the  rever- 
"  sion  in  fee,  he  shall  not  have  action  of 
"  waste  during  his  own  life,  but  otherwise, 
"  if  a  man  make  a  lease  for  years,  rendering 
"  rent,  and  afterwards  grant  the  reversion 
"  for  life,  or  for  vears,  and  he  in  reversion 
"  surrender  to  him,  he  shall  have  rent  or 
"  waste,  because  there  was  at  one  time,  a 
"  rent  incident  to  the  reversion,  and  not  so 
"  in  the  other  case."  But  Flowden,  and 
Ipeslei/,  said  it  was  all  one,  as  to  the  action 
of  waste;  Popham,  however,  and  it  is  a  rare 
instance  for  him,  seems  to  have  been  correct; 
for  the  surrender  of  the  estate  for  life  re- 
moved the  causes  which  impeded  the  right  of 
the  original  lessor  to  the  action  of  waste  rent, 
&c.  existing  prior  to  the  creation  of  the  estate 
for  life. 

And  in  JVehb  v.  Russell  («)  the  declaration 
stated  an  indenture  of  the  26th  October  1780, 
by  which  William  Stokes,  and  also  Richard 
Webb,  who  was  described  to  be  the  mortgagee 
of  the  premises  in  question,  demised  tlicni 
to  the  defendant  for  eleven  years  from  the 
29th  September,  then  last,  at  the  yearly 
rent  of  two  hundred  pounds,  payables  to 
Sfokes  ov  his  assigns ;  and  in   that  indent uie 

(n)   :i  Torn)  Rpj).  101. 
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•Nvcrc  contained  covenants  on  the  part  of  t\ui 
defendant  witli  Stokes  and  his  assigns,   (inter 
alia)   to  pay  the  rent,  and  to  keep  the  pre- 
mises in  repair.     It  then  stated  that  Richard 
IJebb,  at  the  time  of  the  lease  was  possessed 
of  the  premises  for  the  residue  then  to  come 
and  unexpired  of  a  term  of  ninety-nine  years, 
commencing  on  the  24th  of  June  1770,  sub- 
ject to  an  equit}'  of  redemption  by  Stokes  on 
payment  of  a  certain  sum  with  interest  to 
Richard  If  ebb;  and   that   the  defendant  en- 
tered   on    the  26th   October   1780,  and  be- 
came possessed  for  the  term  of  eleven  years, 
the  reversion  thereof  for  the  term  of  ninety- 
nine  years  belonging  to  Richard  JFebb,  sub- 
ject to  such  equity  of  redemption,  and  the  fur- 
ther reversion  in  fee  belonmns;  to  one  G.  Med- 
ley.    It  then  stated  that  by  indentures  of  lease 
and  release  of  the  23d  and  24th  March  1781, 
Medici/  granted  the  reversion  in  fee  expectant 
on  the  determination  of  the  term  for  ninety- 
nine  years,   to   Stokes  and  Morgan  Thomas; 
who,  by  indentures  of  lease  and  release,  dated 
26th  and  27  th  March  1781,  and  made  between 
Stokes  and   Thomas,  of  the  first  part,  Robert 
Webb,    of  the    second  part,    and   Makepeace 
Thackeray,  of  the  third  part,  granted  it  to 
Thackeray,  his  heirs  and  assigns,  in  trust  for 
Robert  Webb,   his  heirs   and   assigns,  subject 
to    a    proviso   for    redemption    on    payment 
of  a  certain  sum  and   interest  by  Stokes  to 
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Robert  JVebb,  on  a  day  therein  mentioned 
and  since  past.  Tiiat  on  the  30th  May, 
1785,  Robert  Webb  died,  having  first  made 
his  will,  by  which  he  bequeathed  to  the 
phiintitfall  his  worldly  estate,  and  appointed 
her  sole  executrix  ;  that  she  proved  the  will, 
took  upon  herself  the  burfhen  of  the  execu- 
tion of  it,  assented  to  the  said  bequest,  and 
claimed  to  liave  the  reversion  of  the  pre- 
mises for  the  residue  of  the  term  of  ninety- 
nine  years,  (subject  to  Stokes's  equity  of  re- 
demption) and  the  money  thereupon  secured 
to  Robert  Webb,  as  legatee;  and  by  virtue  of 
that  bequest,  assent,  and  claim,  she  became 
possessed  of  the  said  reversion  for  the  resi- 
due of  the  term  of  ninety-nine  years,  subject, 
&c.  and  that  by  indentures  of  lease  and  re- 
lease, dated  12th  and  13th  February  1787, 
and  made  between  Thackeray,  of  the  first 
part,  Stokes,  of  the  second  part,  and  the 
plaintiff  of  the  third  part ;  Thackeray  and 
Stokes  granted  and  released  to  the  plaintiff 
the  reversion  of  the  premises  in  fee,  freed  and 
discharged  from  all  right  and  equity  of  re- 
demption whatsoever ;  by  virtue  whereof 
she  became  and  was  and  still  is  seised  in  fee 
of  the  reversion  of  the  premises,  immediately 
expectant  on  the  determination  of  the  term 
of  eleven  years.  'J'he  declaration  concluded 
with  setting  forth  two  breaches  of  covenant; 
the  one  lor    nou-i)aymcnt  of  one  year  an(i 
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one  quarter's  rent,  due  at  Lady  Day,  17tSS; 
and  tlie  otlur  for  not  keeping  the  premises  in 
rcj)air. 

To  this  tiiere  was  a  general  demurrer,  and 
joinder;  and  Lord  Kcmjon,  Ch.  J.  delivered 
the  opinion  of  the  judges  then  in  court,  as  to 
the  material  point  now  un.der  discussion,  in 
these  terms. 

"  It  is  extremely  well  settled  at  common 
"  law,   without  referring  to    the   statute  32 
"  //.  8.   Ch.  34.   that  covenants  which  run 
"  with  the  land,  will   pass   to  the   person  to 
*'  whom  the  lands  descend.      And  that  sta- 
"  tute  enacted,  for  the  benefit  of  the  grantees 
"  of  reversions,   that  they  should  have  the 
"  like  advantages  against  the  lessees,   their 
"  executors,  &c.  by  entry  for  non-payment  of 
"  the  rent ;    and  should  have  and  enjoy  all 
"  and  every  such  advantages,  benefits,    and 
"  remedies,  by  action  only,  for  not  peribrm- 
"  ing  other  conditions,  covenants,   or  agree- 
"  ments  contained  in  the  leases  ai^ainst  the 
"  lessees,  as  the  lessors  or  grantors  had.     The 
"  statute  also  contains  a  clause,  giving  the 
"  lessees     the    same     remedy    against     the 
"  grantees    of    the    reversion,    which     they 
*'  mic:ht    have    had    against    their   grantors. 
"  Therefore  under  this  statute  the  grantees 
♦'  or  assignees  stand  in   the   same  situation, 
"  and  have  the  same  remedy  against  their 
"  lessees,  as  the  heirs  at  law  of  individual, 
"  OK  the  successors  in   the  case  oi'  corpora- 
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*'  tions,  had  before  the  statute.     It  becomes 

''  therefore  necessary  to  inquire  whether  this 

"  action  of  covenant  could  have  been  niain- 

"  tained  b}-  the  heirs  of  the  person  from  whom 

''  the  plaintiff  derives  her  title.     1   have  al- 

*'  ready  observed,   upon  the   introduction  of 

'•  one   fact  into  this  case  which  mia;ht   have 

"  been  omitted;  there  is  also  anotlier,  which 

''  deserves    some    observation    here.       It    is 

""  stated  that  Stokes  was   only  a  mortgagor, 

"  who  had  parted  with  his  whole  term  to  the 

"  mortgagee ;    and  the  declaration  goes   on 

*'  to  state  that  the  whole   interest  which  was 

'•  vested  in  him   he   had  transferred   to   the 

''  mortgagee.     Therefore,  in  point  of  law,  I 

"  cannot  conceive  how  this  covenant  made 

"  with   Stokes,  C'dn  be  said   to  run  with   the 

"  land ;   for  Stokes  is   stated  in  the  declara- 

*'  tion   to  have  no  interest  whatever  in  the 

"  land,  and  yet  both  the  implied  covenant, 

'•  ajising  from  the  'yielding  and  paying,'  and 

"  also  the  express  covenants  are  entered  into 

*'  with  Stokes.     It  is  not  sufficient  that  a  co- 

"  venant  is  concerning  the  land,  but,  in  or^ 

*'  der  to  make  it  run    with    the  land,  there 

^'  must  be  a   privity  of  estate  between  the 

*'  covenanting  j^arties.     But  here  Stokes  had 

*'  no  interest   in  the  land,   of  which  a  court 

"  of  law  could  take  notice,   though  he  had 

"  an  C([uity  of  redemption,  an  interest  which 

'*  a  court  of  e([uity  would  take   notice   oi"* 


1^  ON  MERGER. 

"  These  therefore  were  collateral  covenants. 
"  And  though  a  party  may  covenant  with  a 
"  stranger,  to  pay  a  certain  rent,  in  consi- 
*'  deration  of  a  benefit  to  be  derived  under  a 
"  third  person,  yet  such  a  covenant  cannot 
"  run  with  the  land. 

"  But  even  supposing  that    these    cove- 

"  nants   had    been    entered   into   (not   with 

"  Stokes,    but)    with    Webb,     who  '  had     an 

"  interest  in  the  land,  the  subsequent  trans- 

*'  action  which   is  stated  in   the  declaration 

"  puts  an  end  to  this  question.     It  appears 

"  that  the  person  intitled  to  the  reversion  of 

"  the  ninety-nine  years  term,   expectant  on 

"  the   determination   of    the    eleven    years 

"  term,    created    by  the    lease,    afterwards 

*'  acquired  in  her  own  person,   the   absolute 

"  inheritance  of  the  land;    in    consequence 

"  of  which  the  reversion  attendant  on   the 

"  lease   g-ranted    to     the   tenant,    no   longer 

**  existed.     Another  estate,  totally  different, 

*'  arose     by    the     extinguishment     of     the 

"  intervening  estate.     Many  cases  were  cited 

**  on    this   subject ;    one   of    which,    Moor, 

**  94.  is  very   applicable.      There  a   person 

"  made  a    lease    for    one    hundred    years, 

"  and     the     lessee     made     an    under-lease 

"  for  twenty    years,    rendering    rent,    with 

"  a  clause  of  re-entry  ;  afterwards   the  ori- 

"  ginal   lessor  granted   the  reversion  in  fee, 

"  and  the  grantee  purchased  the  reversion 
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«<  of  the  term ;  and  it  was  held  that  the 
^'  cjrantee  should  not  have  either  the 
*•  rent,  or  the  power  of  re-entry  ;  for  the 
^'  reversion  of  the  term,  to  which  they 
^'  were  incident,  was  extinguished  in  the 
"  reversion  in  fee.  And  though  this  case 
^'  was  only  determined  at  the  assizes,  yet  it 
"  was  afterwards  recognised  in  the  court. 

"  Considering  then  that  these  are 
^'  covenants  entered  into  with  a  stranger, 
"  that  do  not  run  with  the  land  ;  con- 
"  sidering  also  that  the  rent  is  incident  to 
"  the  reversion,  out  of  which  the  term  is 
^^  carved,  and  that  that  reversion  is  gone, 
^'  it  seems  to  me,  with  all  the  inclination 
-*  which  we  have  to  support  the  action, 
"  (and  we  have  hitherto  delayed  giving 
"  judgment,  in  the  hopes  of  being  able 
"  to  find  some  ground  on  which  the 
"  plaintiffs  demand  might  be  sustained,) 
"  that  it  cannot  be  supported.  The  defence 
"  which  is  made  is  of  a  most  unrighteous 
"  and  unconscientious  nature :  but  unfor- 
"  tunately  for  the  plaintiff,  the  mode 
"  which  she  has  taken  to  enforce  her 
"  demand  cannot  be  supported  ;  and  con- 
"  sequently  there  must  be  judgment  for  the 
*'  defendant." 

From  these  authorities  it  is  evident  that 
notwithstanding  a  merger  or  surrender,  the 
uiuler-lease    would  continue,  and   the  lessee 
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would  be  discharged   from    the   [)nynient   of 
rent,  and  from  all  conditions  and   dependant 
covenants  annexed  to  his  lease.     'J 'his  etiect 
of  surrender  was  a  serious   mischief,  and   to 
renied}'  it,  as   applicable  to  certain  cases,  it 
is  enacted  by  the  statute  of  4  Geo.  2.  c.   28. 
s.  6.  (which  is  not  an  act  of  general  remedy,) 
'•  That  in  case   any  lease  shall   !)c  duly  sur- 
'*  rendered    in    order    to    be    renewed,    and 
*'  a  nezo    lease  made  and   executed   by    the 
*'  chief   landlord     or    landlords,     the    same 
"  new  lease    shall,    without  a  surrender  of 
"  all  or  any  the  under-leases,  be  as  good  and 
*'  valid  to    all  intents  and  purposes  as  if  all 
"  the  under-leases  derived  thereout  had  been 
*'  likewise  surrendered,  at  or  before  the  tak- 
"  in"'  of  such  new  lease.     And  that  all  and 
"  every  person   and  persons,  in  whom    any 
"  estate  for  life  or  lives,  or  for  years,  shall 
"  from   time   to    time  be  vested    by  virtue 
"  of  such    new    lease,    and    his,     her,    and 
*'  their  executors   and   administrators,    shall 
"  be  intitled  to  the  rent,   covenants  and  du- 
"  ties,    and    have  like  remedy  for  recovery 
"   thereof,   and  the  under-lessees  shall    hold 
"  and    enjoy  the   messuages,  lands   and  te- 
"  nements   in    their    respective  under-leases 
"  comprised,     as     if    the     original     leases 
"  out  of  which  the  respective    under-leases 
"  are  derived,  had   been  still  kept  on  foot 
"  and  continued,  and  the  chief  landlord  and 
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"  landlords  sludl  have  and  be  intitled  to 
"  such  and  the  same  remedy  by  distress  and 
"  entry,  in  and  upon  the  messuages,  lands, 
"  tenements,  and  hereditaments,  comprised 
"  in  any  such  underlease  for  the  rents  and 
"  duties  reserved  by  such  new  lease,  so  far 
"  as  the  same  exceed  not  the  rents  reserved 
*'  in  the  lease  out  of  v/hich  such  under- 
"  lease  was  derived,  as  they  would  have  had, 
"  in  case  such  former  lease  had  still  been 
"  continued,  or  as  they  would  have  had  in 
"  case  the  respective  under-lease  had  been 
"  renewed  under  such  new  principal  lease  ; 
"  any  law,  custom,  or  usage,  to  the  con- 
^■'  trary  thereof  notwithstanding." 

There  is  a  similar  provision  in  the  statute 
of  39  and  40  Geo.  3.  c.  41.  which  enables 
bishops,  &c.  to  renew  leases  by  subdividing 
tei^.ements,  and   apportioning  the  rents,  cScc. 

The  statute  of  4  Geo.  2.  does  not  operate 
to  confirm  leases.  Its  eitect  is  merely  to  au- 
thorise surrenders,  with  a  reservation  of  the 
privity  and  relation  of  landlord  and  tenant, 
between  the  original  lessee  and  his  under- 
lessees;  when  the  original  lessee  takes  a  new 
lease;  and  to  give  to  the  original  lessees  the  same 
remedies,  against  their  tenants,  as  they  might 
have  pursued  prior  to  the  surrender,  'j'lic 
scope  of  the  statute  is  to  place  the  original 
lessees,  and  the  ground  landlord,  in  refer- 
ence to  rents  and  remedies  exactly  in  the 
same  situation,  as  if  no  surrender   had   been 
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miule,  and  now  the  ground  landlord  may  dis- 
train on  the  land  for  the  amount  of  the  rent ; 
even  in  the  possession  of  under-lessee,  and 
though  the  connnon  law  remedy  for  such 
distress  be  extinct  ;  and  the  original  lessee 
may,  by  force  of  this  statute,  and  notwith- 
standing the  rules  of  the  common  law,  reco- 
ver the  rents  reserved  to  himself,  and  enforce 
the  covenants  entered  into  by  the  under-les- 
see. But  the  statute  has  not  any  language 
under  which  under-leases  derive  any  addi- 
tional effect  from  a  renewal.  If  void  before 
the  surrender,  they  continue  void  afterwards, 
and  are  not  established  by  the  renewal. 
These  leases  continue  to  be  precisely  in 
the  same  state  as  if  no  new  lease  had  been 
obtained. 

Under  this  division  it  may  also  be  observed 
as  in  some  degree  connected  with  this  learn- 
ing, that  the  remedy  of  the  original  lessor 
by  distress,  arises  merely  from  the  positive 
rules  of  law,  and  not  on  the  ground  of  con- 
tract between  the  lessor  and  the  under- 
lessee  ;  for  the  under-lessee  is  not  personally 
chargeable,  even  as  occupier,  and  for  that 
reason  an  action  of  debt  or  of  covenant  can- 
not be  maintained  against  him  by  the  ori- 
ginal lessor.  Between  them  there  is  not  any 
privity.  That  the  goods  and  chattels  of  the 
under-lessee  may  be  taken  in  distress,  (o)  is 

(o)    Hold  ford  V.    Halch,   3   Doug.    1S3.    Brewer  v,  //?7/, 
2  Anstr.  413. 
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merelj^  tlie  consequence  of  a  right  conferred 
by  law  on  the  orginal  lessor  to  distrain  all 
o-oods  and  chattels  which  he  finds  on  the 
land,  except  those  goods  and  chattels  which 
are,  for  particular  reasons,  privileged  from  dis- 
tress. 


The  7?icrger  of  one  of  three  or  more  estates, 
may  he  interrupted  hy  reason  of  a  mesne 
estate,  which  cannot  merge,  because  it  is 
larger  than  the  more  remote  estate. 

From  the  general   tendency  of  the  obser- 
vations which   have  been  already  submitted 
to  the  reader,  it  will  be  obvious  that  if  any 
one  of  the  mesne  estates  is  greater  in  its  quan- 
tity and  extent,  than  the  estate  by  which  it 
is    followed,   the   operation   of  the   doctrine 
must  experience  an  interruption  at  this  point: 
under     these     circumstances     the     doctrine 
must  be  stationary  till  the  impediment  shall 
be  removed,   either  by    the  actual  determi- 
nation    of    this  mesne   estate,    or  by  some 
change  in  the  tenancy  of  the  parties,  which 
will   afford  room  for   the  application   of  the 
learning;    and   this    may  happen  by  the   ac- 
cession of  those  interests  which  will  merge 
the  more  remote  estate,    and  bring  the  mesne 
estate  within  its  vortex,   and    ])ut  an  cm\    to 
the  previous  impediment  to   a   merger  of  the 
j)ri()r  estate  by  annihilating  the  inlcnnedialt- 
estate. 


H2  i)N  MERCiEU. 

These  observations  arc  relevant  to  a  case 
of  this  description.     A.  is  tenant  for  twenty- 
one  years,   remainder  to  B.  for  life,  remain- 
der to   A.  for  life,    remainder  to  A.  for  oni^ 
thonsand  years,   remainder  to  D.  in  fee,   and 
B.    conveys    his    estate   to    A.     As   soon    as 
this    conveyance   is   made,   first,     the   estate 
for  the  hfe  of  B.,  and  secondly,    the  estate 
for  twenty-one  years,  will   merge  in  the  life- 
estate  of  A.     This   is  the   iie  plus  ultra,    to 
which  the  doctrine  can  be  carried  under  these 
circumstances  of  the  tenancy.     The  next  es- 
tate of  A.  is  for  years,   and  his  estate  for  life 
is  larger  than,  and   prior  to  that  estate,  and 
for  that  reason  cannot  merge  in    the  same ; 
but  suppose  D.  who  is  seised  of  the  fee,   to 
convey  that  estate  to  A.  or  to  limit  the  same 
to  him  in  tail,  or  to  die  leaving  A.  his  heir; 
in  either  of  these  cases,  the  accession  of  the 
fee,  will  operate  to  the  merger  and  annihila- 
tion of  the  estate  for  one  thousand  years. 
By  these  means  the  estate  of  A.  for  his  life, 
and  his  estate  in   fee,  or  in  tail,  will  become 
immediate  to  each  other;  and  as  the  estate 
for  life,  or  for  years,  is  less  than  the  estate-tail, 
or  in  fee,  the  estate  for  life  will  merge  in  that 
estate. 
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The  purchase,  or  determination  of  an  inter- 
mediate estate,  may  be  the  cause  of  merger, 
as  hetz^een  two  estates,  kept  distinct  by 
means  of  the  intermediate  estate. 

As  soon  as  the  intermediate  estates  deter- 
mine by  effluxion  of  time,  or  by  merger,  or 
surrender,  &c.  then  the  estates  between  whicli 
they  were  interposed  will  unite.  The  deter- 
mination of  the  mesne  estate  removes  the 
impediment,  and  gives  scope  to  the  doctrine 
of  merger,  so  that  the  purchase  or  acces- 
sion of  an  intermediate  estate,  may  afford 
scope  for  the  appUcation  of  this  doctrine,  as 
between  other  estates  divided  by  this  mesne 
estate.  Each  estate  may  merge  in  the  estate 
next  in  order  of  time,  and  by  progression, 
all  the  estates  may  ultimately  be  absorbed 
in  the  more  remote  estate,  as  often  as  this 
more  remote  estate  is  as  large  as,  or  larger 
than,  any  of  the  preceding  estates,  and  there 
is  such  a  gradation  between  the  several  es- 
tates, so  that  the  several  estates  may  suc- 
cessively merge  in  each  other,  either  in  pro- 
gressive or  some  other  order.  To  illustrate 
these  observations  by  an  example, — when  A. 
is  tenant  for  years,  or  for  life,  remainder  to 
B.  for  years,  or  for  life,  remainder  or  rever- 
sion to  A.  in  tail  or  in  fee,  and  B.  conveys 
his  estate  to  A. — in  each  of  these  instances 
all  tiie  other  estates  will   concede  to  the  (ee, 
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and  form  one  sinde  intire  and  consolidated 
interest.  In  a  case  so  circumstanced,  the 
operation  of  this  doctrine  is  gradual.  At 
first  it  applies  to  the  estate  of  13.  and  merges 
that  estate  in  the  fee.  By  this  operation 
the  several  estates  of  A.  become  immediate 
to  each  other,  and  then  the  subsequent  es- 
tate acquires  such  a  quality,  that  the  more 
immediate  estate  may  merge  in  this  estate, 
as  an  estate  immediately  expectant  there- 
upon. 

The  case  o^  Holt  and  Smnbach  {p)  involved 
these  considerations.  In  that  case  Sir  ffil- 
Ham  Cateshy  was  tenant  for  life  of  the  manor 
of  Lopworthf  remainder  to  Robert  his  son 
and  heir  apparent,  and  to  the  heirs  male  of 
his  body,  remainder  to  Sir  JK  Cateshj  and 
to  the  heirs  male  of  his  body,  remainder  to 
the  heirs  of  the  body  of  the  said  Robert,  re- 
mainder to  the  right  heirs  of  the  said  Sir 
W.  Catcsby ;  Sir  JK  Catcsby  and  Robert,  be^ 
ing  within  age,  joined  in  a  deed  whereby  the 
said  Sir  JK  Catcsby  granted,  and  the  said 
Robert  confirmed  to  the  avowant  and  his 
heirs,  an  annual  rent  of  ten  pounds  by  the 
year,  payable  out  of  the  said  manor  of  Lop- 
worth,  to  the  said  defendant  and  his  heirs, 
at  two  feasts,  viz.  at  the  Annunciation  and 
St.  Michael,  with  clause  of  distress,  and  ??o- 
tnine  pa:nce  of  twenty  shillings  for  every  month. 

(p)  Cro.  Car.  103.  Iletley,  74.  Hutt.  96. 
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Afterwards  Sir  fV.  Catednj  and  Ilo/>n'^  joined 
in  a  fine  of  the  said  manor  to  the  use  of  the 
said  JFilliam  and  his  heirs,  who  enfeoffed  the 
plaintift'  and  died.  Robert  had  issue  then 
livinu;.  Tlie  defendant  avowed  for  tw^enty 
shillings,  parcel  of  five  pounds  due  at  Mi- 
chaelmas, in  the  second  of  James,  and  be- 
cause two  hundred  pounds  were  due  nomine 
pcencB  for  two  hundred  months,  he  avowed 
for  fifty  pounds  of  this  nomine  paems.  The 
defendant  set  forth  all  this  matter  by  way  of 
avowry  except  the  nonage,  and  feoff'mcnt 
to  the  plaintiff ;  and  the  plaintiff  in  bar  of 
the  avowry  shewed  the  nonage  of  him  wlio 
confirmed,  and  pleaded  the  feoflfment  and 
averment  of  the  life  of  the  issue  in  tail.  On 
this  bar  to  the  avowry,  it  was  demurred  and 
argued  at  the  bar:  and  the  sole  question  was, 
whether  this  debt  be  chargeable  on  the  feof- 
fee .^  because  the  rent  was  o;ranted  bv  tenant 
for  life  and  confirmed  by  him  in  the  remain- 
der in  tail,  bein<>-  within  a<2;e  at  the  time  of 
the  grant;  for  it  was  agreed  if  a  rent  be^ 
gi-anted  by  tenant  lor  life  and  confirmed  by 
him  in  remainder  in  tail  within  age,  that  it 
is  issuing  out  of  the  estate  for  life  only,  and 
merely  a  void  grant  as  to  the  remainder;  and 
if  the  tenant  for  liib  purchase  the  remainder 
or  reversion,  and  dies,  it  shall  not  bind  the 
inheritance;  and  although  he,  the  tenant  for 
life,  had  made  a  feoffment  over,  his  feoffee, 
after  his  death,  should  avoid  it  ;  but  hero 
vol,,  n  I.  L 
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))('(';iiis(>  \\c  tli:it  made  the  grant,  was  not 
only  ItiKinl  loi'  life,  but  luid  a  icmaindcr  in 
tail,  ami  alter  that  a  remainder  in  tee,  the 
rent  ^\as  issuing  out  ot"  all  liis  estates:  and 
although  it  was  void  as  against  Robert,  the 
son,  who  was  next  in  remainder  in  tail,  wlio 
confirmed  it,  yet  for  as  much  as  this  estate- 
tail  was  barred  b}^  the  fine,  and  the  limita- 
tion thereof  was  to  the  use  of  him  and  his 
Iieirs,  who  granted  the  rent,  and  the  plaintitF 
being  in,  as  feoffee  to  him,  the  court  inclined 
in  opinion  for  the  avowant's  right  to  the  rent; 
for  the  estate-tail  being  barred,  that  privilege 
shall  not  extend  to  the  feofi'ee,  for  he  comes 
in  under  all  the  estates  of  the  feoffor  who 
granted  the  rent-charo;e,  and  therefore  shall 
hold  it  charged ;  but  because  the  avowry  was 
for  twenty  shillings,  parcel  of  five  pound, 
and  the  fifty  pounds  was  parcel  of  the  two 
hundred  pounds'  penalty,  and  he  did  not 
shew  that  the  residue  of  the  penalty  was  dis- 
charged :  therefore  it  was  held  that  the 
avowry  was  ill  according  to  20  Edw.  4.  fo,  2j 
and  48  Edw.  3.  fo.  3.  And  so  without  re- 
gard to  the  matter  in  law,  it  was  adjudged 
for  the  plaintiff  upon  the  insufficiency  of  the 
avowry. 

This  case,  as  to  the  principal  point,  and 
as  far  as  it  is  any  authority,  assumes  that 
the  times  of  the  several  estates  for  life,  and 
in  tail  merged  in  the  ultimate  reversion  in 
fee.     The   order   of  the    merger  must  have 
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heen  progressive.  First,  the  time  oi' the  es- 
tate in  tail  general  of  Robert;  secondly,  the 
time  of  the  estate,  in  tail  male  of  Sh'  William; 
thirdly,  the  time  of  the  estate  in  tail  male  of 
Robert,  and  ultimately  the  time  of  the  estate 
for  life  of  Robert,  must  have  severally  merged 
in  the  remainder  or  reversion  in  fee.  As 
lono;  as  the  several  estates  were  in  the  te- 
nancy  of  distinct  persons,  they  were  kept 
apart  by  the  intermediate  estates.  But  as 
soon  as  the  several  estates  were  vested  in 
Sir  Jfilliom  himself,  they  became  subject  to 
the  rule  of  law,  for  the  merger  of  the  parti- 
cular preceding  estate. 

From  the  same  case  we  may  extract  the 
proposition,  that  when  tenant  for  life  with 
remainder  in  tail  male  to  his  infant  son,  with 
remainder  to  himself  in  tail  male,  with  re- 
mainder to  his  son  in  tail  general,  with  re- 
mainder to  liimself  in  fee,  tyrants  a  rent- 
charge  in  fee,  and  afterwards  the  father  and 
son  join  in  a  fine  to  the  use  of  the  father 
having  the  fee,  and  the  father  conveys  by 
feoffment  to  a  purchaser,  all  the  particular 
estates  are  merged,  and  the  ultimate  fee  is 
accelerated,  and  the  possession  is  chargeable 
with  the  rent. 

It  is  on  this  ground,  and  this  ground  alone, 
that  the  feoffee  coidd  at  that  particular  pe- 
riod have  been  charged  with  the  rent:  he 
was  liable  only  in  respect  of  the  estates  and 
ownershij)  of  the  father,  not  of  the  estates  or 
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()\\  ncrslwj)  of  []\c  son,  since  the  son  was  an 
iiii'aiit  u  licii  he  eoiifinncd  the  grant,  and  un- 
less the  time  of  the  son's  estate-tail  was  an- 
nihilaticl  by  nicj'iior  in  the  estate  of  tiie  fa- 
ther, the  [)ossession  was  held  in  right  of  tlie 
son's  estate  tail  and  not  of  the  estate  of  the 
father.  In  the  sn[)})osition  that  the  son's  es- 
tate-tail conferred  a  title  to  a  continuing  es- 
tate, it  follows  that  the  feolfee  or  terre-tenant 
was  not  chargeable  with  the  rent,  in  short, 
the  right  to  charge  the  terre-tenant  with  the 
KMit  in  respect  of  his  possession,  depended 
wholly  on  the  point  that  the  time  of  the  son's 
estate-tail  was  merged  in  the  time  of  his 
father's  ultimate  reversion  in  fee. 

It  is  also  observable  in  this  case  that  the 
father  and  son  levied  a  fine  to  the  use  of  the 
father  in  fee ;  and  that  under  the  declaration 
of  the  uses  of  that  fine,  the  times  of  all  the 
several  estates  were  centered  in  the  person 
and  tenancy  of  the  father.  Of  his  reversion 
in  fee,  and  the  time  of  his  estate-tail,  he  was 
seised  by  resulting  use,  as  part  of  his  former 
ownership,  and  he  became  the  owner  of  the 
several  estates  of  his  son  by  the  declaration 
of  the  uses  of  the  fine.  He  therefore  took 
the  estates  of  his  son  under  circumstances, 
which  allowed  of  their  meroer.  Thoudi  the 
use  of  the  time  of  all  the  estates  which 
passed  by  the  fine,  was  limited  to  him,  by 
one  undivided  clause,  yet,  in  efiect  and  con- 
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struction  of  law,  he  became  seised  of  the 
time  of  the  several  estates  of  himself  and  ot 
his  son  ;  partly  by  the  declaration  of  uses 
by  liis  son,  and  partly  nnder  his  former  ow- 
nership ;  and  not  in  point  of  law  under  the 
ownership  of  tlie  conusec  in  the  fine.  The 
temporary  union  of  these  estates  in  the  co- 
nusee,  by  means  of  the  fine,  did  not  give 
them  an}'  protection  from  merger;  because 
tlie  instantaneous  seisin  of  the  conusee,  was 
innncdiately  severed  by  the  operation  of  the 
statute  of  uses. 

The  parties  derived  their  ownership  under 
that  statute ;  and  as  the  statute  lel't  to  the 
estates  the  qualities  of  the  former  ownership, 
it  left  to  them  the  ({uality  of  merger,  not- 
withstanding the  uses  were  to  arise  from  the 
seisin  transferred  to  the  conusee,  by  a  joint 
conveyance.  To  this  purpose,  the  conusee 
is  a  mere  conduit-pipe,  and  the  uses  aiisc 
from  the  old  seisin  of  the  former  owners, 
rather  than  the  seisin  which  they  transfer  to 
the  conusee. 

These  observations  arc  necessar}'  for  the 
j)urpose  of  marking  the  material  points  of 
this  case,  because  they  are  the  only  means  of 
distino'uishino;  this  determination  from  those 
determinations  in  which  the  tenants  of  seve- 
ral distinct  estates  have  joined  in  conveying 
these  estates  to  a  third  person,  for  the  benefit 
of  that  person,  and  he  has   been  consideied 
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as  lioldiiig  under  the  ownersliij)  (if  each  per-^ 
son  (luring  the  time  or  period  of  his  estate. 

The  ilhistration  now  given  of  the  doctrine 
of  merger,  shews  its  application  to  any  num- 
ber of  estates.  Either  each  successive  estate 
may  be  gradually  raised  in  (juantity  and  ex- 
U  lit  of  ownership  above  the  estate  next  in 
order  of  time; — or  the  fust  or  any  interme- 
diate estate,  may  be  larger  than  a  iiiore  re-, 
mote  estate,  and  still  it  will  merge,  so  as  the 
owner  of  that  estate  has  a  nK)re  remote  in-j 
terest  of  larger  extent,  capable  of  absorbing 
the  first  or  any  intermediate  estate  when  it 
becomes  in  imqiediate  connexion  with  this 
estate  of  larger  extent. 

For  the  operation  of  the  doctrine  of  mer- 
ger, as  between  three  or  more  estates  com- 
mences with  the  estate  most  immediate  to 
the  ultimate  or  remote  interest,  which  is  to 
be  the  cause  of  the  merger,  and  then  with 
the  next  immediate  estate,  and  so  in  a  retro- 
grade order,  precisely  in  the  same  manner  as 
if  the  intermediate  estate  never  had  been 
limited.  In  point  of  law  the  more  remote 
estates  are  absorbed  by  the  doctrine  of  mer-. 
ger,  and  effectually  determined  before  the 
more  immediate  estates  are  brought  within 
the  influence  and  application  of  this  learn^ 
ing.  The  same  rule  prevails,  when  there  are 
four  or  more  estates,  and  one  of  them  is  a 
mesne  estate,  larger  than  the  first  estate,  and 
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also  larger  than  a  more  remote  one,  while 
the  third  estate  is  less  than  the  first  estate, 
and  the  ultimate  or  fourth  estate  is  larger 
than  an}'  of  them.  The  interposed  estate  will 
merge  in  the  ultimate  estate,  and  then  the 
prior  or  second  estate  may  also  merge  in  that 
same  estate  in  which  the  intermediate  or 
third  estcite  has  been  annihilated. 
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Ojic  of  tico  Eatdtcs,  will  merge  in  the  other, 
as  often  as  that  Estate,  if  in  the  Tenancij 
of  a  distinct  Person,  might  have  been 
surrendered  to  the  Tenant  of  the  other 
Estate. 

Asa  general  proposition,  merger  will  take 
place  in  all  those  instances  in  which  two  es- 
tates meet  in  the  same  person,  and  the  owner 
of  one  of  these  estates  might  surrender  to 
the  other,  if  the  two  estates  were  in  the  te- 
nancy of  distinct  persons.  The  instance  of 
two  estates  of  freehold  with  an  intervening 
estate  for  years,  is  perhaps  an  exception.  Jt 
seems  the  existence  of  this  mesne  estate  will 
be  an  impediment  to  the  effect  of  a  sur- 
render, but  it  will  not  altogether  prevent 
the  application  of  merger.  The  merger, 
however,  will  not  accelerate  the  right  of  pos- 
session under  the  term  if  it  be  a  vested 
term. 

This    is   evident  from    the   case  of  Bate, 
already  cited. 
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Of  the  general  Aiialogi/  between   the  Laio  on 
Merger,  and  Surrenders. 

That  the  doctrine  of  merger  should  bear 
a  very  near  analogy  to,  and  intimate  con- 
nexion with  the  doctrine  of  surrenders ;  and 
that  merger  and  surrender  should  correspond 
in  their  effects,  and  in  the  consequences  they 
induce,  is  perfectly  reasonable,  and  con- 
sistent with  the  principles  of  our  system  of 
law. — The  general,  at  least  correct  rule,  in 
pleading,  is,  that  every  deed  must  he  pleaded 
according  to  its  effect,  and  not  according  to 
the  form  or  mode  of  conveyance  in  which  it 
is  prepared,  unless  it  may  operate  in  that 
mode,  and  the  party  elects  to  claim  under 
the  same  as  operating  in  the  form  which  it 
assumes.  In  some  cases,  however,  the  party 
is  not  even  left  to  his  election,  to  fix  on  the 
mode  in  which  the  deed  shall  operate ;  but 
he  must  plead  the  deed  according  to  the 
effect  ascribed  to  it  by  the  rules  of  law:  and, 
therefore,  when  a  tenant  for  life  grants  all 
his  estate  to  the  person  who  has  the  im- 
mediate reversion,  and  that  person  has  an 
estate  rendering  him  competent  to  accept  a 
surrender,  the  law,  except  in  some  particular 
cases,  which  will  be  noticed,  treats  this  instru- 
ment being  in  the  form  of  a  grant,  as  a  sur- 
render; and  it  must  be  pleaded  as  a  sur- 
jcnder  and  not  as  a  lirant. 
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So  a  grant  by  a  reversioner  or  a  remain- 
der-man to  a  tenant,  for  years,  or  for  life, 
must  be  pleaded  as  a  release  or  confirmation 
in  enlargement  of  an  estate,  if  this  be  its  ef- 
fect, (a) 

AVith  these  exceptions,  the  person  who 
claims  under  a  deed,  has  the  privilege  of 
making  the  same  available  in  any  mode  he 
pleases,  so  as  the  requisite  circumstances 
concur.  He  is  not  bound  to  plead  the  deed 
accorchno-  to  the  formal  words  used  in  the 
conveyance  to  him.  This  is  a  relaxation  of 
the  old  law,  in  support  of  the  intention,  (b) 

The  practice  of  the  court  is  founded  on 
the  rule  quinn  quod  ago,  non  valet  tit  ago, 
Amleat  quantum  valere  potest :  or  as  the  rule 
is  diftcrently  expressed,  the  construction  must 
be  such  that  the  whole  deed,  and  every 
part  of  it  may  take  effect;  and  as  much 
effect  as  may  be  to  that  purpose  for  which 
it  is  made,  so  as  when  the  deed  cannot  take 
efiect  according  to  the  letter,  it  be  construed 
so  as  it  may  take  some  effect  or  other :  "  verba 
debent  intelUgi  cum  effectu  et  benigne  faci- 
endce  aunt  interpretationes,  ut  res  magis  va- 
leat  quam  pereat,"  (c) 


[fi]  tiec   Chap.   Releases   iu  (t)  Shcp.  T.  84.  Litt.  s.  283. 

the  second  volume.  Finch's  Law,   60  Plow,  Com. 

('>)    Sec    Com.   Dig.    Covt.      160.  154.  1  P.  W.  457. 
U.  2.   1  lust.  41).  Willtb'  Rep. 
65  H. 
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And  the  cases  of  Boe  v.  Tranmer  and 
others,  and  {d)  Shove  v.  Pincke  (e)  afford  the 
best  practical  illustration  of  the  rule.  In  Roe 
V.  Tranmer  and  others,  (f)  a  conveyance  was 
made  by  indentures  of  lease  and  release  in 
favor  of  a  brother  and  nephew  of  the  grantor, 
from  and  after  the  death  of  the  grantor. 

This  conveyance  was  void  under  the  rules 
of  the  common  law,  and  consequently  as  a 
lease  and  release,  because  it  attempted  to 
grant  an  estate  of  freehold,  to  commence,  as 
a  vested  interest,  in  fiituro.  The  deeds  were 
capable  of  operation  as  a  covenant  to  stand 
seised  to  uses  ;  since  there  was  the  considera- 
tion of  blood  between  the  parties :  and  a  co- 
venant  to  stand  seised  may,  under  the  learn-r 
ing  of  springing  uses,  give  an  use  to  be  exe- 
cuted into  estate,  after  the  death  of  the  cove-< 
nantor,  if  he  be  seised  of  an  estate  in  fee  as 
distinguished  from  an  estate  tail;  for  a  tenant 
in  tail  cannot  raise  an  use  to  commence,  iii 
terms  from  and  after  his  death,  since  on  his 
death  the  title  will  be  in  the  heir  under  the 
intail.  {g)  Parts  of  the  judgment  in  Hog 
\.  Tranmer,  may  with  propriety  be  added 
in  this  j)lace.  'I'liat  judgment  and  the  in- 
terest vested  in  the  issue  cannot  be  divested 
by  the  act  of  tenant  in  tail,  whose  power  of 


[fl]  2  Wilis,  Rep.  75.  Willes'  (/)   WiHos'  Rep.  682. 

Rep.  fJ82.  (7)   Marhd  v.  Ckrk,  2  Luid 

(e)  5  Term.  Rep.  :310.  Raym.  77'^. 
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alienation  ceases  with  his  death,  was  deli- 
vered by  JiOrd  Chiei'  Justice  Jf  iilcs  ;  (//)  and 
he  said, 

"  Jt  is  a(hnitted  that  tliis  deed  will  not 
*'  operate  as  a  release,  because  it  grants  a 
"  freehold  in  futiiro,  which  cannot  be  done. 
"  The  only  (|uestion,  therefore,  is,  whether 
"  in  respect  to  John  Wilkinson,  the  lessor  of 
"  the  plaintiff,  it  can  operate  as  a  covenant 
"  to  stand  seised?  If  it  can,  he  ou^ht  to  re- 
"  cover  in  this  suit ;  if  it  cannot,  judgment 
"  must  be  for  the  defendants." 

And,  among  other  things,  he  added, 
*'  And  we  are  all  of  opinion;  for  my  brother 
"  Bat  hurst,  though  absent,  has  given  me 
"  leave  to  say,  that  he  is  of  the  same  o])inion 
*'  Avith  us,  that  this  deed  of  release  may  ope- 
"  rate  as  a  covenant  to  stand  seised. 

"  And  fust,  we  found  our  opinion  on  the 
"  general  rules  of  law,  in  respect  to  the  ex- 
"  position  of  deeds,  which  are  laid  down  in 
"  many  of  the  books,  and  which  are  collected 
"  out  of  them,  by  Shepherd,  on  Conniion 
"  Assurances,  p.  82  and  83;  in  which  he  says 
*'  that  benigne  faciendcB  sunt  interpretationes 
"  chartarum,  ut  res  7nagis  valeat  qiiam  pereat; 
*'  and  that  verba  intentioni  et  non  e  eontra, 
"  debcnt  inservire.  And  tlierefore  (he  says) 
"  that  deeds,  which  are  intended  and  made 
"  to  operate  one  way,  may  operate  another 

[!>)  Willci'  Rep.  683. 
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"  way,  if  the  intention  of  the  parties  cannot 
"  take  phice,  unless  they  operate  a  different 
"  wa}^  from  what  they  were  intended  ;  and 
"  he  puts  these  instances  (amongst  others) 
"  that  a  deed  intended  for  a  release,  if  it  can- 
"  not  operate  as  such,  may  amount  to  a  grant 
"  of  a  reversion,  an  attornment,  or  a  surren- 
"  der,  and  so  e  converso.  And  that  if  a  man 
"  make  a  feoffment  in  fee  with  a  letter  of  at- 
"  torney  to  give  livery,  and  no  livery  is  given, 
"  but  there  is  in  the  same  deed  a  covenant  to 
"  stand  seised  to  the  uses  of  the  feoffment,  if 
"  this  be  in  such  a  case,  where  there  is  a  con- 
"  sideration  sufficient  to  raise  the  uses  of  the 
"  covenant,  it  will  amount  to  a  covenant  to 
"  stand  seised.  In  the  case  of  Crossing  v. 
"  Scudamore,  2  Lev.  9  ;  1  Ventr.  137,  and 
"  1  Mod.  175.  which  I  shall  mention  more 
"  particularly  by  and  by,  Lord  Chief  Justice 
"  Hale  cites  the  opinion  of  Lord  Hobart,  m 
'*  fo.  277.  and  declares  himself  to  be  of  the 
"  same  opinion,  that  the  judges  ought  to  be 
"  curious  and  subtle,  (Lord  Hobart  used  the 
"  word  astuti)  to  invent  reasons  and  means 
"  to  make  acts  effectual,  according  to  the 
"  just  intent  of  tlie  [)arties.  And  it  is  said, 
*'  in  the  case  of  Osman  v.  Shcafe,  3  Lev.  570. 
"  and  Garth.  ?y7.  which  I  shall  have  occasion 
"  likewise  to  mention  again  presently,  that 
"  tlic  judges  in  these  latter  times  (and  I  think 
"  very  rightly)   hav(>  gone  fartliur   than   loi- 
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"  iiu'i  1\ ,  and  have  luul  more  consideration  lor 
''  the  substance,  to  wit,  the  passing  of  thtj 
"  estate,  according  to  the  intent  of  the  par- 
"  ties,  than  the  siiadovv,  to  wit,  the  manner 
*'  of  passing  it.  These  are  tlie  general  rea- 
"  sons  that  we  go  on;  and  we  think  that  all 
"  the  particular  rules  that  have  been  laid 
"  down  in  respect  to  covenants  to  stand 
"  seised,  all  concur  in  the  present  case. 

"  I  know  of  no  others  but  these — 

"  1st,  That  there  must  be  a  deed. 

"  2d,  That  there  be  words  sufficient  to 
make  a  covenant. 

"  5d,  That  the  grantor  or  covenantor  must 
be  actually  seised  at  the  time  of  the 
grant. 

"  4th,  That  the  intent  of  the  grantor  must 
be  plain. 

"  oth,  7'hat  there  be  a  proper  considera- 
tion to  raise  the  use. 

"  First,  This  is  certainly  a  deed ;  and 
*'  though  it  cannot  operate  as  a  release,  it 
"  being  signed,  sealed,  and  delivered  by  the 
"  party,  does  not  cease  to  be  a  deed. 

"  Secondly,  That  there  are  sufficient  words 
"  to  make  a  covenant,  I  shall  shew  more 
"  particularly  by  and  by :  but  if  there  were 
"  no  other  word,  but  the  word  grant,  that 
*'  would  be  sufficient,  according  to  all  the 
"  cases. 

"  Tlih-dli/,  It  is  admitted^  and  so  stated  in 
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"  the  case,  that  tlie  grantee  Thomas  Kirkin/ 
"  was  actually  seised  at  the  time  of  the 
"  grant. 

"  Fourthlj/,  Nothing  can  be  more  plain 
"  than  that  the  grantor  intended,  that  the 
"  lessor  of  the  plaintiff  (the  nephew)  should 
"  have  the  estate  after  the  death  of  Christo- 
"  pher  Kirkby,  (the  uncle)  without  issue:  it 
"  is  said  so  in  express  words  in  three  places, 
"  in  the  deed;  what  estate  he  was  to  take 
"  is  not  material  at  present,  he  being  still 
"  living. 

"  Fifthly^  Here  is  a  plain  consideration,  as 
"  to  Wilkinson  the  lessor  of  the  plaintiff:  he 
"  is  called  in  the  deed,  eldest  son  of  his  w^ell 
"  beloved  uncle  John  Wilkinson.  If  it  were 
"  not  so  said  in  the  deed,  his  relation  to  the 
"  grantor  might  be  averred  and  proved  ac- 
"  cording  to  the  case  of  Goodtitle  v.  l?etto, 
"  2  Stra.  935,  and  several  cases  that  are 
"  there  cited  out  of  Lord  Cokes  reports."  (z) 

"  Having  mentioned  the  general  reasons, 
"  and  likewise  the  particular  rules  on  which 
"  we  found  our  opinion,  I  shall  now  men- 
"  tion  some  few  cases  which  I  think  are  au- 
"  thorities  in  point.  I  shall  not  take  notice  of 
"  the  antient  cases,  because  of  late  the  courts 
"  of  law  have  gone  mucJi  fartlier  in  the  deter^ 


[i)  See  also   Filmer  v.    GoU,    7   13ro.    Par.    Cas.    70.      Jh;x   v; 
Scammondtn,  3  Tern)  Rep.  47-1. 
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'*  ///illation  of  /his  qucslion,  and  likewise  hc- 
"  cause  there  are  several  rules  laid  down  in 
"  these  ancient  cases,  which  are  not  now 
"  adhered  to." 

And  then  his  lordship  stated  and  com- 
mented on  the  cases  of  Cronsi/ii^  v.  Scuda//ioi-L\ 
'J'r.  '1^  Car.  2.  in  15.  R.  and  P.  26  Car.  2.  in 
Cam.  Scacc.  reported  in  1  Mod.  175.  2  Lev. 
y.  and  1  Ventr.  137*  Coultmaii  v.  Se/ihousc, 
E.  .no  Car.  2.  B.  R.  Sir  T.  Jon.  105.  Jralkcr 
V.  Ilali,  29  Car.  2.  in  Scacc.  2  Lev.  213. 
Ilar/'ison  v.  Austi/i,  Trin.  3  Jac.  2.  B.  R. 
Carth.  38.  9-  Baker  v.  Lade,  B.  C.  II.  2  W. 
and  M.  3  Lev.  291.  and  Osmand  v.  Sheafe, 
3  Lev.  370.     5  W.  and  M. 

And  in  Shove  v.  Pi/icke  (k)  it  was  certified 
by  the  court  of  King's  Benchj  that  an  instru- 
ment in  the  form  of  an  appointment,  under 
a  power,  and  ineffectual  as  an  appointment, 
operated  as  a  grant  of  the  inheritance,  expec- 
tant on  a  term  of  3^ears.  Mr.  Justice  Buller 
observed,  "  the  thing  conveyed  is  a  rever- 
sion, that  is,  the  subject  of  a  grant ;  and  the 
words  U/iiit  and  appoint  operate  as  a 
grant." 

The  cited  cases  of  Lewis  Bowles  Hooker 
and  Hooker,  <\nd  of  Cordal,  shew  the  appli- 
cation of  the  learning  of  surrenders  to  con- 
tingent remainders,  when  these  remainders 
are    inserted   between  two  or     more   vested 

{h)  o  Term  Hop.  124.310. 
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instates  of  freehold  in  the  same  person.  The 
distinction  to  be  collected  from  these  cases(/) 
is  attempted  in  the  Essay  on  the  Quantity 
of  Estates,  in  the  chapter  which  treats  of 
curtesy. 

It  is  clear  also,  that  a  mesne  contingent 
freehold  interest,  may  be  destroyed  by  the 
surrender  of  the  tenant  of  a  preceding  estate 
of  freehold,  to  the  tenant  of  the  next  vested 
estate  of  freehold,  if  it  be  as  large  as  or 
larger  than  the  prior  estate.  But  the  doc- 
trine of  merger,  or  mere  act  of  law,  w^ill  not 
destroy  contingent  interests  in  the  same  in- 
stant in  which  they  are  limited,  nor  in  an}' 
event,  nor  under  any  circumstances,  unless 
a  new  and  distinct  act,  (as  a  descent)  shall 
take  place,  or  (as  a  conveyance)  shall  be 
made  at  some  period  after  the  contingent 
interest  is  originally  created.  Of  the  nature 
of  such  act,  and  of  the  circumstances  under 
which  it  must  be  made  or  take  place,  some 
further  observations  will  be  subjoined  in  a 
division  to  be  set  apart  for  the  purpose. 

It  is  obvious  that  a  vested  estate  cannot 
merge  in  a  contingent  interest.  It  would 
therefore  be  useless  to  insist  on  these  points 
by  any  comment,  (w)  For  the  same  reason 
it  follows  that  a  present  vested  term  cannot 
merge  in  an   infere.sse    termini.      Under  an 

[I)  Ess.  on  Est.  Chap.  Ciir-  (m)     Rul    gee    Oondricjhl   v. 

tesy.  S,'nrl(;  'J  WiK.  20. 

VOL.    H  I.  !U 
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inietrfise  Icrmiiil   there  is   not  any  subsisting 
estate  in  which  the  vested  estate  may  merge. 

'J'hat  an  interesse  terjnini  or  a  contingent 
remainder  may  he  extinguished^  in  a  vested 
estate  under  the  learning  of  extinguishment, 
is  admitted  ;  but  this  does  not  contravene 
the  doctrine  which  has  been  advanced. 

'J'he  cases  on  implied  mrrcnders  may  also 
appear  to  justify  a  conclusion  diftbrent  from 
that  which   has   been   drawn.      The   answer 
is,  that  these  cases  do  not  depend   on  the 
doctrine  of  merger.     It  is  true  they  are  con- 
nected in  some  degree  with  the  reason  on 
which   the   law  of  merger   depends.      Cases 
of  implied  surrender  seem  to  have  been  deter- 
mined on  the  ground  of  inconsistency  in   the 
several  contracts.  («)     It  is  impossible  that 
the  former  contract  can  continue  in   force, 
and  the  second  contract  operate  according  to 
the  intention   of  the  parties  as  expressed  in 
that  contract,  (o)     From   this   inconsistency, 
the  law  draws  the  conclusion,  that  the  for- 
mer contract  has  been   abandoned,  and  that 
the   parties   have  entered   into  a  new   agree- 
ment.    This  is  the  only  mode  of  reconciling 
the  intention  with  the  terms  of  the  agree- 
ment.    However  this   relinquishment  of  the 
former   contract   is    not  a   surrender   in   the 
technical  sense  of  that  term.     It  is  rather  an 
implied  release,  or  waiver  of  the  former  agree- 
In)   1  Inst.  338.  a.  (o)  Ives'  Case,  5  Rep.  11. 
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inciit,  than  a  surrender  arising  under  that 
agreement.  The  inconsistency  of  the  two 
agreements  is  the  ground  for  presuming  that 
the  former  contract  has  been  abandoned  and 
annulled.  On  similar  trround  an  inconsistent 
covenant,  as  a  covenant  not  to  sue  at  any 
time,  as  distinguished  from  a  covenant  not 
to  sue  for  a  particular  time,  amounts  to  a 
release,  unless  there  be  an  apparent  inten- 
tion to  the  contrary,  (p) 

The  case  of  Goodright  v.  Scarle^  (q)  is  also 
a  case  of  extinguishment,  not  of  merger. 

That  the  conclusion  may  be  drawn  on 
which  a  surrender  is  implied,  it  must  be 
impossible  that  the  several  contracts  should 
operate  in  the  terms  in  which  they  are  ex- 
pressed. It  is,  necessary,  therefore,  that 
some  part  of  the  time  for  which  the  parties 
have  stipulated  by  the  first  lease,  should  be 
comprised  in  the  time  limited  by  the  second 
lease,  so  that  it  may  appear  that  the  par- 
ties must  have  intended  that  the  rioht  of 
enjoyment  for  some  part  at  least  of  the  pe- 
riod for  which  the  lands  are  held,  under  the 
terms  of  the  former  lease,  shall  be  held 
under  the  stipulations  of  the  new  lease.  This 
is  the  point  of  inconsistency,  which  alone 
affords  the  necessary  degree  of  presum[)tion. 

(}))    Aloff     V.      Scrimshaw f      Clayton   v.    Ky nation,   2    Salk 
2  Salk.   573.     Shep.  T.  251.      573. 

(9)  2Wil3.  29. 

M  2 
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When  this  circumstance   occurs,  it  is   imma- 
terial  whether  the   second   lease  is  to  com- 
mence inunediately,   or  from   a  future   time, 
and  also  whether,  in  point  of  duration,  it   is 
to  be  more  or  less  extensive  than  the  former 
term.     The   inconsistency  is  equally   mani- 
fest ;  and   the  law   feels  equal   necessity  for 
the  same  conclusion.     Sometimes  it  has  been 
supposed  that  the  first  lease  would  be   avoid- 
ed, notwithstanding  the  demise,  intended   to 
be  made   by  the  second  lease,  be  void,  and 
never  had  any  operation.     The   princij)le  on 
which  this   opinion   was  formed,    proceeded 
on  the  idea  that  the  second  contract  disclosed 
evidence  of  a  change  of  intention,  from  which 
an  agreement  might  be  implied,  that  the  for- 
mer contract  should   cease  to  be  binding  on 
the  parties  ;  and  on  the  same  reasoning,  that 
a  will  may  be  revoked  by  an   informal  or  an 
inefficient  conveyance  denoting  a  change  of 
intention. 

However,  in  Davison  on  the  demise  of 
Bromley  v.  Stanley,  (r)  Lord  Mansfield  ruled 
that  the  acceptance  of  a  second  good  lease 
would  operate  as  a  surrender  of  the  former  : 
but  he  declared  the  reason  did  not  hold  in 
the  case  of  accepting  a  new  void  one,  that 
the  lessee  cannot  enjoy  ;  that  there  was  no 
inconsistency  in   the    acceptance  of  a  new 

(r)  4  Burr.    2210.     Whitting  v.    Gough,    Dyer    140.     Llotjd  . 
V.  Gregory,  Sir  William  Jones,  405. 
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good  lease  being  a  surrender  of  the  former. 
But  the  accepting  a  new  void  lease,  which 
the  lessee  was  not  to  enjoy,  could  not  shew 
an  intention  to  surrender  the  other,  and 
that  therefore  the  reason  why  this  should  be 
an  implied  surrender  totally  failed ;  and 
that  he  was  very  clear  the  acceptance  of  this 
new  lease,  which  did  not  pass  an  interest  ac- 
cording to  the  contract,  could  not  operate  as 
a  surrender  of  the  former  lease  ;  and  the  prin- 
ciple was  followed  in  Roe  on  the  demise  of 
Earl  Berkely  v.  Archbishop  of  York,  (s) 

[s]  6  East,  86. 
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77iat  the  more  remote  Instate  must  be  as  targe 
as,  or  larger  than,  the  more  immediate 
Estate ;  and,  under  this  head,  the  Grada- 
tion of  Estates  will  he  examined. 

This  is  the  most  important  head  for  con- 
sideration. For  it  is  an  indispensable  cir- 
cumstance, that  the  more  remote  estate 
should  be  larger  than,  or  at  least  as  large  as 
the  preceding  estate,  (a)  A  case  in  Brookes 
Abridgment,  (b)  is  an  illustration  of  this 
point.  A  man  leased  for  a  term  of  years, 
and  afterwards  took  an  interest  for  term  of 
life,  to  take  effect  immediately:  there  the 
lease  for  years  is  extinct ;  but  where  one 
leases  to  I.  N.  for  term  of  life,  and  twenty 
years  over,  there  he  shall  have  both  estates  ; 
for  in  the  other  case  both  are  in  him  at  the 
same  time  and  together.  (11  Hen.  4.  34.) 

(a)   1  Inst.  54.  b.  {}>)  Bro.  Abi.  Exting. 
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These  cases  exemplify  the  general  proposi- 
tion, and  shew  its  application. 

They  establish  also  the  alternative  to  the 
proposition,  by  affording  the  example  of  a 
case  to  which  the  doctrine  of  merger  does 
not  apply.  In  the  first  instance,  the  estate 
for  years  was  merged,  because  the  more 
remote  estate  was  for  life,  and  because  an 
estate  for  life  is  larger  than  an  estate  for 
years;  and  in  the  second  instance,  the  estate 
for  3'ears,  was  a  continuing  interest,  because 
this  term  was  the  more  remote  estate,  and 
an  estate  for  life  is  larger  than  an  estate  for 
years. 

So  where  land  was  given  to  husband  and 
Avife,  and  to  the  heirs  of  the  husband  :  the 
husband  made  a  lease  for  years,  and  died  : 
the  wife  entered  and  intermarried  with  the 
lessee  :  and  it  was  moved, — If  the  interest 
of  the  lessee  was  extinct  by  the  inter-mar- 
riage. And  it  was  held  that  it  was  not ;  for 
it  was  but  a  possibility,  and  not  an  interest. 
Cited  by  Coke,  (c)  and  agreed  to  by  the  whole 
court.  On  this  case  it  is  observable  that 
the  several  estates  were  vested  in  different 
rights. 

Besides,  alter  the  entry  of  the  wife,  lier 
estate  was  prior  to  the  term  ;  for  the  term 
was,  as  against  her,  derived  out  of  the  inhc- 

(c)  3  Leuii,  137,  8. 


litance,  and  that  inherirancf,  and  conse- 
quently the  term,  was  the  more  remote 
estate. 

Again, (<^/)  it"  a  man  lettcth  lands  to  another 
lor  life,  the  remainder  to  him  for  twenty-one 
years,  he  hath  both  estates  in  him  distinctly, 
and  he  may  grant  away  either  of  them  ;  for  a 
greater  estate  may  uphold  a  lesser,  but  not 
t  converso  ;  and  therefore  if  a  man  make  a 
lease  to  one  for  twenty-one  years,  the  remain- 
der to  him  for  term  of  his  life,  the  lease  for 
twenty-one  years  is  drowned. 

If  I  grant  an  annuity  for  life,  and  twenty 
years  after,  (e)  these  are  two  several  grants, 
and  the  executors  shall  have  the  years  after 
the  death  of  the  tenant  for  life.  In  fact, 
there  are  two  several  estates,  as  much  as  if 
they  had  been  limited  by  distinct  clauses. 
The  leases  of  the  corporation  of  Liverpool 
are  of  this  description. 

These  cases  turned  on  the  gradation  of 
estates,  and  the  gradation  of  estates  de|>ends 
on  technical  reasoninsi.  In  le^^al  considera- 
tion,  estates  of  freehold  arc  of  larger  extent, 
than  those  of  chattel  interest ;  and  estates  of 
inheritance  are  of  larger  extent  than  estates 
of  mere  freehold. 

Under  interests  of  inheritance  are  classed, 


[d)    Jenk,    CcnU    2'18.  pi.  [r]   Brownlow,    19.   Mordant 

37.  V,  WaH. 
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1st,  Estates  in  fee-simple. 

2d,  Determinable  fees,  qualified  fees,  con- 
ditional fees. 

3d,  Estates-tail. 

And  under  estates  merely  of  freehold  may 
be  classed, 

1st,  Estates  after  possibility  of  issue  ex- 
tinct, 

2d,  Estates  for  life  absolute,  or  determin- 
able. 

Chattel  interests  are, 

1st,  Estates  for  years, 

2d,  Estates  for  uncertain  times  by  devise 
or  limitations  of  use. 

3d,  Estates  by  statute  merchant,  statute 
staple,  and  elegit ;  and, 

4th,  Estates  at  will. 


Of  the  Gradation  of  Estates. 

Of  all  estates  a  fee-simple  is  the  most  ex- 
tensive. It  may  comprehend  all  the  other 
interests  or  times  of  continuance.  Estates 
of  an  inferior  degree,  except  the  other  estates 
in  fee  which  have  been  enumerated,  are 
called  particular  estates,  or  estates  giving  a 
particular  portion  of  time,  as  contrasted  with 
time  indefinitely;  and  time  indefinitely,  is  the 
extent  of  an  estate  in  fee.  Consequently 
either  of  the  particular  estates  which  have 
been  enumerated,  may  merge  in  a  fce-sim[)le. 
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Next  ill  order  for  extent,  are  determina- 
ble fees,  (|iialified  fees,  and  conditional  fees. 
On  the  extent  and  superiority  of  these  estates 
over  each  other,  it  is  diflicull  to  decide.  No 
line  exists  by  which  their  extent  can  be  coni- 
})ared  ;  they  seem  to  be  e([ual  to  each  other 
without  any  superiority  of  one  over  the 
other,  except  one  of  them  be  derived  out 
of  the  other,  and  then  the  derivative  in- 
terest must,  of  necessity,  be  the  inferior 
estate. 

Next  in  order  are  estates  tail ;  and,  while 
they  continue  in  the  tenant  in  tail,  and  privi- 
leged in  favor  of  the  issue  in  tail,  under  the 
statute  de  donis,  they  cannot,  as  will  be  more 
fully  shewn  in  a  subsequent  chapter,  merge 
as  ao;ainst  the  issue. 

After  this  privilege  is  taken  away,  or  the 
estates  are  in  the  tenure  of  assignees  of  this 
estate,  the  estates  are  changed  either  into 
determinable  fees  or  estates-tail,  after  possi- 
bility of  issue  extinct;  and  estates-tail  after 
possibility  of  issue  extinct,  are  mere  estates 
for  life,  and  in  either  of  these  qualities  they 
may  merge.  (/) 

Estates-tail  are  of  a  peculiar  nature.  They 
admit  of  enlargement  into  fees-simple:  and 
in  some  cases  they  may,  by  the  failure  of 
possibility  of  issue,  be  reduced  to  estates  for 
life.     In  this  respect  they  differ  from  other 

(/)  LrAch  Dowtcx's  C?iic>  11  Kcp. 
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-estates  which  necessarily  continue  ot"  the 
same  extent.  The  extension  of  estates-tail 
into  fees-simple  depends  on  the  power  of 
aUenation,  conferred  on  tenant  in  tail.  The 
reduction  of  this  estate  into  an  estate  for  life, 
when  it  is  in  favor  of  the  issue  of  one  person 
by  another,  depends  on  the  particular  cpiality 
of  that  estate.  The  alteration  arises  from  a 
certain  and  natural  impossibility  that  there 
ever  should  be  any  issue  to  inherit  under 
the  intail. 

When  tenant  in  special  tail  continues  the 
owner  of  that  estate,  and  the  person  by 
whom,  or  on  whose  body,  the  issue  are  to  be 
begotten  dies,  and  there  is  a  failure  of  the 
issue  inheritable  under  the  intail,  that  per- 
son will,  from  the  failure  of  issue,  become 
tenant  in  tail  after  possibility  of  issue  extinct. 
In  the  tenancy  of  any  other  person  the  estate 
would  be  a  mere  estate  for  life ;  and  even  in 
the  tenancy  of  the  tenant  in  tail,  it  is,  in 
point  of  extent,  and  power  of  alienation,  no 
more  after  the  possibility  of  issue  has  ceased, 
than  an  estate  for  life.  And  though  a  tenant 
in  tail,  while  there  is  a  possibility  of  issue  in- 
heritable under  the  intail,  may,  by  his  grant 
or  conveyance,  not  being  a  common  recovery 
or  creating  a  discontinuance,  convey  a  deter- 
minable fee;  yet  if  he  was  tenant  in  tail, 
special  as  to  the  person  by  whom,  or  on 
whose  lx)dy  the  issue  are  to  be  begotten,  so 
that  there  is  a  failure  of  such  issue,  and  it  is 
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bccotnc  impossible  by  the  death  of  the  per- 
son by  whom  or  on  whose  body  the  issue  are 
to  be  begotten,  that  there  should  be  any 
issue  of  the  given  description ;  then  the  per- 
son who  originall}^  took  a  fee,  as  his  assignee, 
will  by  a  failure  of  these  issue  become  a  te- 
nant merely  for  the  life  of  the  donee  in  tail ; 
and  his  estate  must,  for  all  the  purposes  of 
merger,  and,  it  is  apprehended,  for  every 
other  j)urpose  of  tenure  and  benefit,  be  con- 
sidered only  as  an  estate  for  life;  and  as  to 
him  it  will  be  an  estate  pur  autre  vie;  in 
other  words,  an  estate  for  the  life  of  the  te- 
nant in  tail. 

Estates-tail  general  as  to  the  heirs  of  the 
person  by  whom  or  on  whose  body  the  issue 
are  to  be  begotten,  though  special  as  to  the 
sex  of  the  |)ersons  to  be  inheritable  under 
the  intail,  cannot  become  estates  after  possi- 
bility of  issue  extinct;  because  the  law  will 
not  presume  an  impossibility  of  issue,  and 
from  a  parity  of  reasoning,  they  cannot  be- 
come mere  estates  for  life  in  the  tenancy  of 
a  person  being  an  assignee  under  the  tenant 
in  tail. 

Estates  in  tail,  which  in  their  creation  are 
special,  as  to  the  persons  by  whom  or  on 
whose  body  the  issue  are  to  be  begotten,  will, 
on  their  descent  to  the  issue  intitled  under 
the  foim  of  the  gift  by  which  that  intail  is 
created,   become  an  estate  in  tail  general   as 
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to  the  persons  by  whom  or  on  whose  body 
the  future  issue  are  to  be  begotten ;  and 
therefore  his  assignee  will  continue  to  have  a 
determinable  fee,  since  the  heir  under  the 
intail,  could  not  be  reduced  to  the  state  of  a 
tenant  for  life,  as  there  must  always  be  a 
possibility  of  issue,  inheritable  under  the  in- 
tail. 

The  change  of  a  determinable  fee,  arising 
from  the  transfer  of  an  estate  in  special  tail, 
into  an  estate  for  life,  may  in  some  cases 
raise  a  point  on  the  learning  of  dower.  It  is 
clear  that  a  woman  is  not  dowable  of  a  mere 
estate  for  life,  though  that  estate  be  descend- 
ible or  rather  transmissible  to  the  heirs.  The 
heirs  take  as  special  occupants;  and  as  the 
estate  is  not  of  inheritance,  the  wife  cannot 
be  dowable  in  right  of  that  estate.  It  is 
equally  clear  that  a  woman  is  dowable  of  a 
determinable  fee,  subject,  except  in  some 
particular  cases,  to  have  her  right  of  dower 
defeated  when  the  estate  of  her  husband  de- 
termines. In  the  case  under  consideration 
the  husband  may  have  a  determinable  fee  at 
one  time,  and  an  estate  for  life  at  another 
time. 

A  seisin  of  the  inheritance  during  the  co- 
verture will  confer  a  title  to  dower. 

Can  this  title,  when  it  has  once  attached, 
be  defeated  by  the  change  of  the  estate  of 
inheritance  into  an   estate   for  life?     This   is 
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the  point  to  be  discussed,  but  it  is  not  easily 
solved.  No  decision  which  throws  any  light 
on  the  ([uestion  has  been  found. 

There  is  reason  to  conclude  that  as  the 
w^ite  was  once  dowable  of  her  husband's  sei- 
sin, no  change  in  the  quaUiij  of  her  husband's 
estate,  will  defeat  that  right  of  dower,  as 
lonir  as  the  husband's  estate  continues.  For  it 
should  seem  the  heir  will  take  by  descent,  as 
heir,  and  not  merely  as  occupant ;  and  yet 
after  the  failure  of  the  issue,  her  right  to 
hav^e  her  dower  continued  is  questionable; 
for  the  wife  claims  only  on  the  ground  of  a 
seisin  of  the  inheritance,  and  not  of  the  es- 
tate, after  it  becomes  a  mere  estate  of  free- 
hold. 

Perhaps  it  may  be  contended,  that  the 
grantee  has  continually  an  estate  of  inherit- 
ance, even  after  the  possibility  of  issue  is 
extinct.  But  it  would  be  diflicult  to  main- 
tain that  proposition,  and  therefore,  a  wife 
whose  claim  of  dower  rests  solely  on  her  hus- 
band's seisin,  after  the  possibility  of  issue  is 
extinct,  appears  to  have  little  chance  of  sucr 
cess  in  a  suit  to  establish  a  right  of  dowser. 
And  yet  see  Preston  on  Estates,  ch.  Dower. 

Next  follow  estates  for  life.  In  this  class, 
are  included, 

1st,  Estates  for  the  life  of  the  party. 

2d,  For  several  lives. 

3d,  For  the  life  of  another  person;  and, 

4th,  ]"'or  the  joint  lives  of  several  persons. 
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And  these  estates  are  denominated,  ac- 
cording to  the  nature  and  form  of  the  several 
limitations,  and  the  estates  or  degrees  of  in- 
terest they  confer. 

Under  estates  for  the  life  of  the  party  him- 
self, may  be  ranked, 

First,  The   estate   of  tenant  in   tail,  after 

possibility  of  issne  extinct. 

Secondly,  Of  tenant  by  curtesy.     And, 
Thirdl} ,  Of  tenant  in   dower,  and   tenant 

for    his  own    life,   by   express  limitation,  or 

construction  of  law. 

But  estates  which  originally,  and  in  the 
first  instance,  are  estates  for  the  life  of  the 
party  himself,  may,  by  a  change  of  tenancy, 
become  an  estate  for  the  life  of  another  per- 
son, or,  in  technical  phraseology,  jjia^  autre 
vie  ;  as  is  full}^  shewn  in  the  Essai/  on  the 
Quantitij  of  Estates,  in  the  chapter  which 
treats  of  estates  for  Hfe. 

So  estates,  which,  in  the  tenancy  of  one 
person,  are  pur  autre  vie,  may,  by  a  change 
of  the  tenant,  become  estates  for  the  hie  of 
the  tenant  himself. 

Next  come  estates  for  years,  which  are  all 
of  the  same  nature,  though  they  may  be  dif- 
ferent in  their  extent ;  and  after  them,  or  in 
the  same  degree  with  them,  as  of  ecpial  ex- 
tent, the  other  chattel  interests  which  have 
been  mentioned,  and  lastly,  estates  at  will. 
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Now  any  estate  of  an  inferior  doo-ree,  and 
Avhicli,  in  infaidmcnt  of  law,  comprizes  less 
time  than  another,  may  merge  in  sucli  other 
estate,  so  as  the  other  requisite  circumstances 
concur. 


Of  fhe  Merger  of  Estates  at  Will 

From  the  positions  aheady  advanced,  it 
will  be  collected,  that  an  estate  at  will,  will 
be  merged  by  the  accession  or  acquisition  of 
an  estate  for  years.  ']'his  is  a  deduction  so 
necessary,  even  from  the  nature  and  qualities 
of  an  estate  at  will,  independently  of  the 
doctrine  of  merujer,  that  no  doubt  could  rea- 
sonably  be  entertained  on  the  point.  No 
adjudication,  indeed,  is  to  be  found  on  this 
particular  case.  The  conclusion,  however,  is 
clear,  and  easily  reconciled  to  the  mind  with- 
out any  authority,  by  considering  it  almost 
impossible,  that  a  question  should  ever  have 
been  raised,  on  the  application  of  the  law  to 
those  circumstances.  It  is  the  nature  of  an 
estate  at  will,  to  continue  so  long  only,  as  the 
tenant  and  his  lessor  shall  both  please:  there- 
fore it  necessarily  follows,  that  when  the  les- 
see obtains  a  further  interest  in  possession 
from  the  lessor,  the  will  is  determined:  for 
many  reasons,  and  among  them,  that  by  tak- 
ing an  estate  in  reversion,  the  lessee  has  shewn 
that  his  will  to  hold  the  possession  under  the 
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lessor,  hath  ceased.  On  the  same  ground, 
the  tenant,  under  an  estate  at  will,  is  capable 
of  a  release  in  enlargement  of  his  estate,  as 
has  been  shewn  in  the  second  volume. 


Of  the  Merger  of  Estates  by  Extent,  S)C.  in 
each  other,  and  in  Estates  for  Years,  S;c. 

An  estate  by  extent  on  a  statute,  may 
merge  in  another  estate  by  extent. 

It  is  generally  admitted,  that  this  point 
was  decided  by  the  determination  of  the  case 
of  Dighton  v,  Greenville;  {a)  and  that  case 
certainly  is  an  acknowledged  authority  for 
this  conclusion.  Both  parties  agreed  in  ad- 
mitting the  application  of  merger,  as  between 
the  several  interests  held  under  two  estates, 
claimed  under  two  extents,  and  vesting  in 
the  same  person. 

That  case  will  be  fully  stated  in  examin- 
ing the  effects  of  mero;er,  and  the  conse- 
quences  which  it  induces  ;  and  some  stric- 
tures will  be  made  on  that  case.  In  this 
place,  it  is  sufficient  to  observe  that  there 
may  be  a  merger  between  estates  held  in 
this  manner ;  and  it  follows,  that  all  other 
estates  of  a  chattel  quality  by  extent,  exe- 

(a)  2  Ventris,  231.    Collis's     Far.  Cas.  61. 
VOL.    I  II.  N 
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ciitioii  nnd  devise,  arc-  within  a  parity  of  rea- 
son, and  must  be  equally  influenced  by  the 
authority  of  the  case  of  Dighton  and 
GrenviUe.  {b) 

Again,  estates  by  extent,  &('.  may  merge 
in  estates  for  years. 

It  follows,  that  estates  by  extent,  may 
Hjerge  in  any  other  estates  of  a  higher  degree 
than  estates  for  years.  Therefore,  where 
tenant  by  elegit,  accepts  a  confirmation  for 
term  of  his  life,  he  is  in  by  the  tenant  of 
the  freehold,  and  not  in  the  post,  by  the 
act  of  law,  as  he  was  before.  A  conse- 
quence flowing  from  this  deduction  is,  that 
if  the  tenant  of  the  freehold  has  charged 
the  land  between  the  execution  made  on 
the  extent,  and  the  confirmation,  the  tenant 
by  extent  accepting  the  freehold,  shall  hold 
charwd,  notwithstandins:  he  was  discharo;ed 
while  he  held  under  the  extent,  (c) 

Also  where  tenant  by  statute  merchant,  or 
of  the  like  interest,  brings  an  assize,  and, 
pending  the  writ,  the  fee  simple  descends  to 
him,  the  writ  will  be  abated ;  for  the  descent 
of  the  greater  estate  extinguishes  the  les- 
ser, (r/) 

And  it  is  to  be  added,  that  if  a  tenant 
by  extent,  purchase  the  inheritance  of  part 

(6)   See  Vm.  Abr,  Merger.  [d]  Bro.     Exting.     56.     ib. 

(c)  Bro.     Kxting.     30,     31.      Briefe,  419.  32  H.  G.  30. 
Ass.,  pi.  13. 
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of  tlie  lands  extended,  the  whole  falls.  This 
is  partly  on  the  ground  of  extinguishment^ 
and  not  merely  and  simply  under  the  law  of 
merger,  (e) 

And  hence  the  observation  of  Mr.  Justice 
Ventris,  (/)  if  the  inheritance  of  part  of 
the  land  extended  comes  to  the  con  usee, 
it  destroys  the  whole  extent ;  whereas  if  a 
lessee  for  years  purchase  the  reversion 
of  part,  the  lease  holds  for  the  rest :  he 
added,  but  in  case  of  an  extent,  if  there 
should  be  only  a  partial  merger,  the  couu- 
see  would,  it  is  said,  hold  the  residue  of 
the  land  longer,  because  the  profits  that 
should  go  in  satisfaction  of  the  debt,  must 
be  less,  and  this  would  be  to  the  wrong  of 
him  in  the  reversion.  But  in  other  respects 
an  extent  makes  an  'estate  in  the  land, 
and  hath  all  the  properties  and  incidents  of 
and  to,  an  estate,  and  doth  in  no  sort 
resemble  such  an  interest  as  is  only  a  charge 
upon  the  land.  He  further  added  (and  th^ 
observation  is  useful,  as  elucidating  th^ 
subject,)  an  interest  by  extent  is  a  new^ 
species  of  an  estate  introduced  by  statute 
law :  our  books  say,  that  it  is  an  estate 
created  in  imitation  of  a  freehold,  and  qiiaH 
a  freehold  ;  but  no  book  can  be  produced, 
that  says,  that  it  is  quasi  an  estate. 

{f)     Hnydon    and     Vnrtxsor  (/)    2  Veatr.  327. 

V.  S7iiitJi,    Moor,  f)(y'2. 

■ii   2 
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The  slatiilc  of  2?  Edw.  3.  C;  9.  enacts^ 
Ihal  lie  to  whom  the  debt  is  due,  shall 
have  ail  estate  of  freehold  in  the  lands;  and 
the  statute  of  13  Edw.  1.  dc  inercator'ihus^ 
says,  that  he  shall  have  seisin  of  all  the  lands 
and  tenements. 

AVhen  a  statute  is  extended,  it  turns  the 
estate  of  the  conusor  into  a  reversion;  and 
so  are  the  express  words  in  Co.  1  Inst.  250. 
b.;  and  so  the  objection,  that  lie  does  not 
hold  by  fealty  is  answered,  and  there  are 
no  tenures  that  are  to  no  purpose  ;  but  he 
that  enters  by  virtue  of  a  power  to  hold,  till 
satisfied  an  arrear  of  rent,  he  leaves  the  whole 
estate  in  the  owner  of  the  land,  and  not  a  re- 
version only.  [A  proposition  which  is  not 
found  in  the  book,  {g)  and  cannot  safely 
be  adopted,  without  caution.]  He  pro- 
ceeded. 

"  If  a  lease  for  years  be  made,  reserving 
"  rent,  and  then  the  lessor  acknowledge  a 
"  statute,  which  is  extended,  the  conusee 
"  after  the  extent,  shall  have  an  action  of 
"  debt  for  the  rent,  and  distrain  and  avow 
"  for  the  rent,  (as  in  Bro.  tit.  stat.  Merch. 
"  44.  and  Noy,  fo.  74.)  but  he  that  enters 
"  by  a  power  to  hold  for  an  arrear  of  rent, 
"  shall  not."  [The  real  point  is,  he  cannot 
enter.] 

[q]    1  Sauncl.  112. 
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"  Again,  he  in  reversion  may  release  to 
"  the  tenant   by  extent,    which   will    drown 
"  the  interest,  and  enlarge  his  estate  accord- 
*'  ino'  as   it   is   limited   in    the   release,    Co. 
"   1  Inst.  270  b.  273.    Tenant  by  statute  may 
"  Ibrleit  by  making  a  feoffment.   Mo.  66S. 
"   He  is  to  attorn   to  the   grant  of  reversion 
"   1  Roll.  295.   and  is  liable  to  a  r/iiid  juris 
"  clamat.  7  H.  4.  19-  b.     Tenant   by  extent 
"  may  surrender  to   him   in  reversion,   4  Co. 
"  82.   Corbet's    case  ;    therefore    these   cases 
"  are    to    shew,    that   an    extended   interest 
"  makes  an  estate  in  the  land,  as  much   as 
"  any  demise  or  lease. 

"  And  I  take  it,  the  consequence  of  that 
"  is,  that  when  an  estate  by  extent  is  evicted 
"  by  an  extent  upon  a  prior  statute,  or 
"  where  the  prior  statute  is  first  extended, 
"  and  then  a  statute  of  later  date  is  ex- 
"  tended;  in  both  these  cases,  the  extent 
"  upon  the  puisne  statute,  will  be  in  the 
"  nature  of  a  reversional  interest. 

"  A  reversion  is  every  where  thus  de- 
"  scribed  ;  viz.  an  estate  to  take  etfect  in 
"  possession  after  another  estate  deter- 
"  mined.  It  [the  estate  under  a  second  sta- 
"  tute]  is  not  in  nature  of  a  future  interest, 
"  as  a  term  for  years  limited,  to  commence 
"  after  the  end  of  a  former  term  ;  for  such 
"  an  one  shall  not  have  the  rent  u[)()n  a 
"  former  lease  ;  but  he  that  extcMids  upon  a 
"  lessee  for  years  shall ;  lor  the  liberate  gives 


*•  a  present  interest  tu  bold  ///  //her u in  icuc- 
"  vicntuui,  l)ut  indeed  cannot  taive  effect  in 
*'  possession,  by  reason  of  a  ])rior  extent,  or 
**  by  f)rior  titie/' 

*'  And  tliis  is  the  very  case  of  a  reversion, 
"  which  is  an  actual  present  interest,  tlioni^h 
**  it  })e  to  take  effect  in  possession  after  ano- 
*'  fcher  estate." 

Under  this  head,  it  remains  to  l)e  added, 
that  an  estate  under  an  extent,  interposed 
between  two  other  estates,  by  extent  or  other- 
wise, is  a  mesne  estate,  which  will  prevent 
merger,  (ii) 

Of  the  Merge?'  of  Estates  for  Years  in  each 

other. 

The  first  proposition  to  be  advanced  in 
regard  to  the  merger  of  terms  for  years  is, 
that  a  term  of  years  derived  by  way  of  un- 
der-lease, out  of  a  term  of  years,  may  merge 
on  their  union,  (b)  This  point  does  not  ad- 
mit of  any  doubt.  In  this  instance,  there 
is  the  relation  of  lord  and  tenant  (c)  between 
the  parties,  (d)  and  after  the  merger,  the 
original  term  will  be  in  the  same  state  in 
point  of  duration  of  title,  and  right  of  enjoy- 

(a)   2  Ventr.  332.  (c)   2  Ventr.  327. 

(6)  See    Wood's  case,   cited  [S]    Hughes    v.     Roboiham, 

Cro.  Eliz.  Cio.  Eliz.  302. 
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inent,  exoept  by  reason  of  mesne  incum- 
brances, as  if  no  underlease  had  been 
created. 

Again,  an  estate  for  years  may  also  merge 
in  another  estate  in  reversion,  of  the  same 
denomination  ;  (e)  and  it  seems,  that  the  law- 
does  not  allow  of  any  difference,  when  the 
reversion  is  for  a  longer  or  shorter  space  of 
time,  than  the  former  or  preceding  estate  : 
however,  it  has  been  said  that  lessee  for  ten 
years,  cannot  surrender  to  lessee  for  twenty 
years,  though  the  ten  years  are  derived  out 
of  the  twenty  years  ;  but  tlie  contrary  has 
been  expressly  determined.  ( /) 

Again,  it  has  been  said  that  one  estate 
for  years  cannot  drown  in  another.  This 
is  the  language  of  Sheppard  in  his  Touch- 
stone, [g)  The  example  which  he  has  pro- 
pounded, and  to  which  his  conclusion  is  ap- 
plied, is  in  these  words  : 

"  If  one  make  a  lease  for  ten  years,  the 
"  remainder  for  twenty  years  to  another, 
"  and  he  in  remainder  releases  all  his  right, 
"  to  the  lessee  for  ten  years  ;  in  that  case 
"  the  releasee  hath  an  estate  for  thirty  years 
"  and  no  less  ;  for  one  lease  for  years  cannot 
"  drown  in  another." 

Lord    Coke  (h)    in     his    commentary    on 

(«)   Sleceiis  M.  Brijdyes,hei\)\('  (/)   Owen97.  do.  Eliz.  17i.». 

ihc      vice-chancellor,      Apvil,      1  Leon.  303.  Pop.  Rep.  30. 
1821.  (</)   p.  341. 

{h)    1  Inst.  -273. 
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Littleton  has  advanced  a  proposition  to  the 
same  clTect ;  and  it  is  to  this  author  that 
SJicppard  refers. 

The  text  of  Lord  Coke,  is,  that  if  a  man 
lease  for  ten  years,  tlie  remainder  for  twenty 
yeais,  he  in  remainder  leases  all  his  right 
to  the  lessee,  he  shall  have  an  estate  for 
thirty  years,  for  one  chattel  cannot  drown 
another,  and  years  cannot  be  consumed  in 
years. 

Tlie  cases  cited  in  the  margin  to  Lord 
Coke,  are  1  Leon.  303,  328.  There  is  ano- 
ther reference  to  his  own  text  in  a  former 
page,  in  which,  however,  no  passage  applica- 
ble to  the  point  under  consideration  is  to  be 
found. 

The  case  in  1  Leon.  303.  is  Tei^y  (more 
properly  Perry)  and  Allen. 

In  that  case  lessee  for  thirty  years  leased 
for  nineteen  years,  and  then  the  first  lessee 
and  a  stranger  agreed  that  the  lessee  for 
nineteen  years,  should  have  a  lease  for  three 
years,  in  the  same  and  other  lands,  and  that 
this  new  lease  should  not  be  a  surrender  of 
the  first  term  ;  but  the  lessee  for  nineteen 
years,  did  not  agree  or  assent  to  this  ar- 
rangement; and  it  was  the  opinion  of  all  the 
justices  of  the  court,  that  the  sale  was  not 
any  surrender:  and  so  far  the  case  is  correct ; 
for  there  could  not  be  a  surrender  of  the 
estate  of  the  lessee  for  nineteen  years  with- 
out his  concurrence,   for  an   agreement   be- 
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tween  two  persons  cannot  amount  to  a 
lease  to  a  third  person  or  a  surrender  of  his 
estate.  The  report  adds,  that  one  termor 
could  not  surrender  to  another  termor.  It 
is  this  opinion  (h)  which  raises  a  difficulty  oq 
the  law  on  merger,  of  one  term  of  years  in 
another  term  of  years. 

Against  the  general  proposition  at  the 
conclusion  of  that  case,  and  in  other  cases, 
that  one  termor  cannot  surrender  to  another 
termor ;  and  against  the  still  broader  pro- 
position in  Cokes  report  of  the  same  case, 
and  in  Leonard's  Rep.  of  Willes  v.  Whitwood, 
that  when  lessee  for  twenty  years  maketh  a 
lease  for  ten  years,  the  second  lessee  cannot 
surrender  to  the  first  lessee,  for  ten  years 
cannot  be  drowned  in  twenty,  it  may  be 
safely  alleged  that  the  proposition  is  not 
law,  for  it  is  clearly  settled  that  one  termor 
may  surrender  to  another ;  (i)  at  least,  when 
the  surrenderee  has  the  reversion  for  years. 
This  point  is  examined  and  very  ably  dis- 
cussed, and  this  conclusion  upon  it  drawn 
by  Lord  Chief  Baron  Gilbert  in  his  chapter 
on  leases  inserted  in  Bacon  s  Abridgment : 
(See  Gwillim's  Bac.  IV.  211.)  Mr.  HiUiard, 
in  his  note  to  Sheppard's  Touchstone,  also 
observed  that  a  surrender  to  him,  who  has  a 
greater  estate  for  years,  is  good,  as  to  him 

[h]   1  Leon,  322.  [i]    Hvt^hcs    v.     RoholhaiUy 

Cro.  Eliz.  3U2. 
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that  lias  an  estate  for  life;  and  where  the 
surrender  is  to  a  termor  m  reversion,  it  is  all 
one  if  the  reversioner  had  a  greater  estate  for 
years  or  not :  Cro,  Eliz.  302.  Vin.  Abr. 
Merger  G.  And  the  determination  in  the 
case  of  Hughes  v.  Hohotham  might  be,  and 
most  probably  was,  founded  on  the  special 
agreement  of  the  parties,  which  certainly  af- 
forded strono;  o-rounds  to  decide  that  a  second 
lease  gave  a  future  term,  reversionary  iu 
point  of  right,  and  not  vested  in  estate ;  so 
that  the  right  under  that  lease  was  merely  an 
interesse  fermini,  and  therefore  could  not  be 
the  cause  of  merger:  and  this  case  differed 
widely  from  the  case  on  which  an  opinion  is 
expressed  in  Ferry  v.  Allen,,  since  in  that 
case,  there  were  two  actual  vested  estates, 
and  one  of  them  was  derived  out  of  the  other. 
The  other  case  to  which  reference  is  made  in 
the  margin  to  Co.  on  Litt.  is  Willes  v.  White- 
wood,  1  Leon.  .'322.  So  far  from  warranting 
the  text,  that  case  favors  the  opinion  ad- 
vanced in  this  treatise,  asserting  that  one  term 
may  merge  in  another.  In  that  case  A.  was 
seised  of  lands  held  in  socage,  and  leased  the 
same  to  I.  S.  for  many  years,  and  died  his  heir 
within  the  age  of  fourteen  years.  The  wife  of 
A.  being  guardian  in  socage,  leased  the  same 
land  by  indenture  to  the  same  L  S.  for 
years;  and  the  question  for  the  opinion  of 
the  court  was,  whether  the  first  lease  was 
surrendered  or  determined  :  and  Anderson  is 
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reported  to  have  said,  surrendered  it  cannot 
be ;  but  then  the  reason  he  gave  was  that  the 
guardian  had  not  anij  j-eversion  (?)  capable  of 
surrender,  but  only  an  authority  given  to  her 
by  the  law,  to  take  the  profits  to  the  use  of 
the  heir :  and  he  proceeded  to  observe, 
"  But  yet  perhaps  it  is  determined  by  con- 
"  sequence  and  operation  of  law,"  as  if  A. 
lease  to  B.  for  one  hundred  years,  and  after- 
wards granteth  the  reversion  to  C.  for  two 
years,  who  leaseth  to  B.  for  two  years  who 
accepts  the  lease,  the  same  is  not  any  sur- 
render i  for  a  term  of  one  hundred  years  can- 
not be  drowned  in  a  reversion  for  two  years, 
yet  the  first  lease  is  determined.  This  Periam 
oranted. 

These  expressions  do  not  communicate 
the  opinion  of  the  court,  in  a  very  accurate 
manner.  Still  it  is  highly  probable  that  the 
annihilation  of  the  first  term,  is  ascribed  to 
that  operation  of  the  law,  which  is  denomi- 
nated implied  surrender.  The  opinion  was 
certainly  founded  on  the  principle,  that  an 
estate  in  possession,  and  an  estate  in  rever- 
sion, of  etpial  quantity  in  point  of  duration, 
cannot  subsist  in  the  same  person :  and 
upon  what  other  ground  than  the  doctrine 
of  merger,  can  this  opinion  be  supported  ? 
It  is  clear  that  the  court  thouglit  there  was 
not  any  surrender  in  fdct.     To  suppose  such 

(f)   Roc  ex  di.ni.  Parrij  v.  Uodfjson,  2  Wilson,  l-'9,  135. 
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a  surrender  was  contrary  to  the  intention  of 
the  parties,  and  the  internal  evidence  of  the 
transaction    before    the    court :    what    then 
was  the  scope  and  application  of  the  opinion 
that  the  second  lease  was  not  any  surrender  ? 
or  the   reason  which  was   assigned,    that   a 
term  of  a  hundred  years  cannot  be  drowned 
in  a  reversion  for  two  years  ?  or  of  the  con- 
clusion that  the  first  lease  was  determined  ? 
All   the   observations    must    be   understood 
to   have    amounted    onl}^   to   a   declaration > 
that  although   a  lease  for  a  hundred  years, 
comprises    more    time    than    two    years,    so 
that  the  period    of   two  years    in  reversion 
cannot   embrace   the    period   of   a   hundred 
years  in   possession ;  still,  by  the  operation 
of  law,  the  term  in  possession  will  be  anni- 
hilated  by  its  union   with    the  term    in  re- 
version.    In  any  point  of  view  the  opinion 
delivered  in  Hughes  v.  Robotham  is  incon- 
sistent with  the  general  conclusion  of  Lord 
Coke.     At  the  same  time  it  must  be  acknow- 
ledged that  the  deductions  are  open  to  some 
objections  ;  the  first  objection  arises  from  an 
observation  on  the  last  case,  which  was  made 
by  ]\Ir.  Just.  IVindham,    that  if  a  lease   be 
made  to   begin  at  Michaelmas,   and  before 
that  time  the  lessor   makes   a  new  lease  to 
the  same  lessee  to  begin  presently,  the  same 
is  not  any  surrender,  and  yet  thereby  the  first 
lease  is  determined,  and  so  in  the  principal 
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case  which  Anderson  oraiited :  the  second 
objection  proceeds  from  the  circumstance 
that  in  the  case  supposed  by  Lord  Coke,  the 
second  term  was  a  remainder,  and  not  a  re- 
version. 

The  objection  founded  on  the  assertion 
made  by  Windham  to  the  acceptance  of  a 
second  lease  is  easily  answered  It  proves 
rather  than  negatives,  the  application  of  the 
doctrine  of  merger,  to  the  case  before  the 
court.  It  shews  that  there  may  be  a  sur- 
render in  law,  though  there  neither  is  nor 
can  be  a  merger  in  fact.  This  case,  how- 
ever, turned  on  the  new  agreement,  {k) 
Every  lease  for  years  takes  effect  by  con- 
tract; and  the  same  may  be  discharged  by 
another  contract  equally  solemn.  It  is 
on  these  grounds  that  by  the  acceptance 
of  a  new  lease  to  commence  immediately, 
an  inter  esse  termini  is  discharged,  if  the 
second  lease  interfere  with  any  part  of  the 
time  of  continuance  granted  by  the  former 
lease :  for  the  two  contracts  are  incon- 
sistent, and  therefore  an  agreement  to  re- 
linquish the  former  contract,  must  be  pre- 
sumed. On  the  same  ground,  if  lessee 
for  ten  years  accepts  a  new  and  effectual 
lease,  even  for  an  interesse  termini,  which 
includes  any  part  of  the  period  of  con- 
tinuance of  the  former  term,  (/)   that   term 

[h]  Ice's  Case,  5  Rep.  11.  (/)  Com.  Dij?.  Surr. 
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will  he  discharged  :  hut  tlie  decision  of  cases 
of  this  sort  has  turned  on  the  inconsistency 
of  the  contracts,  and  not  on  the  operation  of 
the  law  of  mergei*. 

In  the  other  ohjection  there  is  more  weight. 
Though  there  be  a  privity  of  estate,  there  is 
not  any  tenure  between  a  tenant  for  years,  in 
possession,  and  a  tenant  for  years  in  re- 
mainder ;  and  tliis  affords  ample  grounds  for 
an  in(|uiry  into  the  existence  of  any  distinc- 
tions arising  from  this  circumstance,  and  that 
inquiry  will  be  instituted  under  a  head  to  be 
set  apart  for  the  purpose. 

To  recur  to  the  point  whether  one  term 
may  or  may  not  merge  in  another  term  ? 
That  the  law  is  in  the  affirmative,  when  one 
of  the  terms  is  the  reversion  or  part  of  the 
reversion,  expectant  on  the  first  term,  ap- 
pears to  be  very  clear  from  Hughes  v.  Roho- 
tham,  Cro.  Eliz.  302.  In  that  case  the 
plaintiff  declared  upon  an  assu?npsit,  stating 
that  he  was  possessed  of  a  lease  for  years, 
and  that  the  testator  was  possessed  of  the  re- 
version for  years  ;  and  that  the  testator,  in 
consideration  that  the  plaintiff  would  sur- 
render  to  him  all  his  estate,  promised  to  give 
him  thirty  pounds,  and  the  plaintiff  alleged  a 
surrender  in  fact.  The  defendant  pleaded 
non-assumpsit,  and  the  plaintiff  obtained  a 
verdict.  One  of  the  grounds  of  a  motion, 
made   in   arrest  of  judgment   was,   that  the 
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parties  were  termors,  one  in  possession, 
the  other  in  reversion ;  and  that  a  termor 
cannot  surrender  to  a  termor,  as  it  was 
alleged,  for  one  term  cannot  drown  in  ano- 
ther. And  to  this  point  Popham  said,  "  it 
"  is  clear  that  he  which  hath  an  estate  for 
"  ten  years,  may  surrender  to  him  that  hath 
"  an  estate  for  twelve  years,  and  the  estate  is 
"  drowned,  and  the  other  shall  come  into  pos- 
"  session;  and  there  is  no  doubt  but  a  snr- 
"  render  to  him  that  hath  a  greater  estate 
"  for  years,  is  good,  as  to  him  that  hath  an 
"  estate  for  life/' 

This  Gaii)dy  expressly  affirmed,  and  it  was 
added,  "  here  it  standeth  indifferent,  if  the 
"  reversioner  had  a  greater  estate  for  years 
"  or  not :  and  Popham  conceived  that  if  the 
*'  testator  had  the  reversion,  for  a  less  num- 
"  her  of  years,  still  the  surrender  was  good, 
"  and  the  estate  should  drown  in  it ;  and" 
which  is  material  to  the  point  insisted  on,  in 
this  treatise,  "  if  a  man  be  lessee  for  twenty 
"  years,  and  the  reversion  is  granted  for  one 
"  year  to  another,  who  grants  it  to  the  lessee 
"  for  twenty  years,  this  is  a  surrender  of  the 
*'  first  lease  for  twenty  years,  and  is  as  if  he 
*'  had  taken  a  new  lease  for  a  year  of  his  les- 
"  sor."  This  was  also  affirmed  by  Justice 
Tenner;  and  he  said  the  surrender  was  good, 
although  the  reversion  was  for  a  less  term  of 
year^:  "  for,"  he  observed,  "here  are  several 
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"  terms  out  of  the  reversion,  and  one  cannot 
"  stand  with  the  other,  but  coming  together, 
"  one  shall  drown  the  other,  and  the  number 
*'  of  years  is  not  material;  for  as  he  may  sur- 
"  render  to  him  whi(*h  hath  the  reversion  in 
"  i'ee,  so  he  may  to  him  that  liath  the  rever- 
"  sion  for  a  lesser  term." 

From  the  report  given  of  the  opinion  of 
Popham,  and  the  reference  which  he  made  to 
the  grant  of  the  reversion  for  one  year  to  a 
person  who  granted  it  to  the  owner  of  a  pre- 
vious and  subsisting  term  of  twenty  years; 
and  his  observation,  that  this  was  a  surrender 
of  the  first  lease,  and  was  as  if  he  had  taken 
a  new  lease  for  a  year  of  his  lessor,  it  may 
possibly  be  concluded  that  he  considered  the 
two  cases  as  parallel,  and  depending  on  the 
same  reasons  and  the  same  principles  of  law. 
But  this  passage  is  not  to  be  understood  in 
that  sense,  or  as  containing  an  assertion 
that  merger  is  to  be  supported  on  the  same 
grounds,  as  those  cases  in  which  one  lease  is 
vacated  by  the  acceptance  of  another  lease 
incompatible  with  the  former.  Pophafn 
meant  to  shew  the  effect,  not  the  cause;  and 
his  conclusion  was  that  the  accession  of  one 
estate  to  another  immediately  expectant 
thereon,  produced  precisely  that  effect  which 
flows  from  the  acceptance  by  a  lessee  of  a 
new  lease,  comprizing  part  of  the  time  of  his 
subsisting  term. 
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The  conclusions  to  be  drawn  from  the 
case  of  Hughes  v.  'Rohotliam  are  highly  im- 
portant to  the  point  under  consideration. 
At  first  view  it  appears  that  the  opinion  of 
the  court  was  confined  to  the  doctrine  of  sur- 
render ;  but  on  a  closer  attention  to  the  case, 
and  a  more  minute  examination  of  the  cir- 
cumstances, it  will  be  obvious  that  through- 
out the  whole  case,  the  court  had  the  doc^ 
trine  of  merger  in  their  contemplation,  and 
drew  their  inferences  from  surrender  to 
merger;  establishing,  by  their  opinion,  the 
general  proposition,  that  whenever  the  te- 
nant of  one  estate  may  surrender  to  the  te- 
nant of  the  other  estate,  the  two  estates  will 
merge,  as  often  as  they  meet  in  one  and  the 
same  person.  Besides,  some  of  the  observa- 
tions made  on  the  case  were  so  immediately 
referred  to  the  doctrine  of  merger,  that  their 
application  cannot  be  mistaken.  'I'lie  in- 
stance of  a  lease  for  twenty  years,  and  the 
grant  of  the  reversion  for  one  year  to  another, 
who  grants  it  to  the  lessee  for  twenty  years, 
admits  of  no  doubt  on  its  application. 
Thouo;h  it  is  said  this  is  a  surrender  of  the 
first  lease  for  twenty  years,  the  court  could 
not  have  meant  that  it  was  a  surrender  in  fact. 
They  must  have  intended  to  express  that  it 
was  a  surrender  in  law,  which,  in  truth,  is 
nothing  more  or  less  than  that  operation, 
which  is   more  generally,   if  not  more  accu- 

VOL.    I  11.  o 
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lately  (IciuHiiinatecl  a  merger,  or  extinguish- 
ment of  one  estate  in  another.     It  is  essential 
tu  the  ertect  of  a  surrender,  that  the  first  ter- 
mor should  surrender  to  the  person  who  has 
the  next   immediate   and  expectant  estate  ; 
while  the  example  urged   by  the  court  was 
the  grant,  by  the  tenant,  of  a  separate  and 
distinct  estate   in  reversion  to  the  tenant  of  a 
prior  term.     The  observations  of  Fenner,  that 
there  were  "  several  terms  out  of  the  rever- 
sion, and  one  could  not  stand  with  the  other, 
but,  coming  together,  one  should  drown,''  was 
equally    as    applicable    to    the    doctrine   of 
merger,  as  to  the  doctrine  of  surrender.     In 
short,   it  seems  to  be  a  general  rule,   that 
when  two  estates  come  into  the  hands  of  the 
same  persons,  by  different  conveyances,  they 
will  merge  as  often  as  the  owner  of  one  of 
these  estates,  might,  from  the  relative  situa- 
tion and  connexion  of  the  several  owners  as 
tenants,    have   surrendered    to   the  other  of 
them  with  effect :  so  that  the  law  does  every 
thing,   which   the    parties    themselves    could 
have  done;  proceeding  perhaps  on  the  broad 
ground,  that  the  proper  conveyance  between 
two  persons  who  hold  two  estates,   one  ex- 
pectant on  the  other,  is  a  surrender,  and  that 
all  modes  of  conveyance  between  them  which 
correspond    with  a  surrender,   by   giving   to 
one   tenant  the  estate  of  the  other  tenant, 
shall  have  the  like  effect^  and  disregarding 


the  circumstance  which  sometimes  occurs, 
that  one  person,  who  has  the  more  remote  or 
reversionary  interest,  is  the  person  whose  es- 
tate is  the  subject  of  alienation.  And  in 
Whitchurch  and  Whitchurch,  (a)  it  seems  to 
have  been  taken  for  granted  that  one  term 
for  years,  may  be  annihilated  by  its  acces- 
sion to  another  estate  for  years.  Unless  this 
had  been  admitted,  the  counsel  and  also  the 
court  would  have  denied  tliat  there  was  any 
ground  for  supposing  that  a  merger  had 
taken  place.  By  arguing  the  case  on  its  par- 
ticular circumstances,  as  an  answer  to  the 
doctrine  of  merger,  they  tacitly  allowed  that 
that  doctrine  would  have  been  applicable  un- 
less these  circumstances  had  existed.  These 
cases  of  Hughes  V.  Roboiham,  and  Whitchurch 
and  Whitchurch,  also  establish  the  point,  and 
in  the  most  decisive  terms  remove  the  objec- 
tions to  the  contrary,  that  one  termor  may 
surrender  to  another,  and  that  one  term  may 
drown  in  another,  and  Hughes  v.  Robofham 
has  a  point  which  leads  still  farther.  It  af- 
fords authority  for  the  conclusion  that  one 
term  may  merge  in  another,  which  is  of 
shorter  duration  :  indeed,  with  a  view  to  the 
doctrine  of  merger,  every  ferm  is  equaUy  ex- 
tensive in  quality  at  least.  Each  is  as  large 
an  estate,  though  not  for  as  much  time,  as 
the  other;  and    therefore  one  term  may  well 

(a)    2  ?.  W.  1?A. 
O   ^> 
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merge  in  another:  and  Mr.  Justice  Ventris^ 
in  his  elaborate  argument  on  the  case  of 
])cighton  V.  Grevillc^  draws  this  conclusion^ 
that  when  tlie  interest  of  the  first  extent  and 
the  latter  come  into  one  person,  (b)  the  first 
must  be  drowned  ;  and  he  reasons  the  point 
by  observing  that  an  estate  for  years  or  other 
chattel  interest  will  merge  a  chattel  in  rever^ 
sion,  that  is  immediately  expectant,  and  that 
was,  he  observed,  Hughes  v.  Rohotham's  case 
in  the  1  Cro.  302.  So  that  it  is  evident  he 
considered  Hughes  v.  Ptohotham  as  a  case  of 
merijer  and  not  of  surrender.  One  of  the 
principal  objections  to  the  weight  ascribed  to 
the  case  of  Hughes  v.  liohotham  is,  that  Pop- 
ham  has  reported  the  same  case,  and  is  si- 
lent on  the  point  of  merger.  It  is  true  there 
is  not  in  his  report  any  direct  reference  to  the 
doctrine  of  the  law  of  merger ;  but  all  the 
learning  respecting  the  right  of  one  termor  to 
surrender  to  another  termor,  who  has  a  rever- 
sion expectant  on  the  first  term,  will  be  found 
in  Pophams  as  well  as  Croke's  report :  and 
the  judgment  in  that  case  rested  on  the  point 
that  the  term  in  possession  was  merged  in 
the  term  in  reversion.  Gawdy  is  reported  to 
have  said,  he  who  hath  ten  years  in  posses- 
sion, may  well  surrender  to  him  who  hath 
more  years,  as  twenty  in  reversion,  for  the 

(6)  2  Vcntr.  p.  326. 
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lesser  may  surrender  to  the  greater  term  :  and 
Popham  and  Feiiner  assented  to  this  doc- 
trine ;  and  Fopham  added,  though  Robotham 
had  a  lesser  term  in  the  reversion  than 
Hughes  had  in  the  j)ossession,  3^et  the  same 
shall  be  good;  for  in  law  it  is  greater  and  more 
hcnejicial  for  him  to  have  a  lesser  term  to  be  a 
termor  in  possession,  than  to  have  it  to  be  in 
reversion.  Of  the  learning  on  this  subject, 
tiie  Chief  Baron  Gilbert,  (c)  with  those  abi- 
lities for  which  he  was  so  eminently  distin- 
guished, has  taken  a  very  elaborate  and  com- 
prehensive review,  which  is  expressed  in  these 
terms : 

"  It  appears  by  the  definition  before  given 
"  of  a  surrender,  that  the  same  is  a  yielding 
"  up  of  an  estate  for  life,  or  years,  to  him  in 
^'  the  immediate  reversion  or  remainder;  but 
"  here  a  question  may  arise  what  estate  in 
"  the  reversion  or  remainder  will  be  suscepti- 
"  ble  of  such  surrender ;  for  if  the  estate  in 
"  reversion  or  remainder  be  but  for  years,  it 
*'  seems  a  great  doubt  in  the  books,  whether 
"  a  lease  for  years  in  possession  may  be  sur- 
"  rendered  so  as  to  merge  and  drown  therein; 
"  and  it  is  commonly  said,  that  years  cannot 
*'  drown  in  years:  therefore,  where  lessee  for 
*'  twenty  years  made  a  lease  for  ten  years, 
*'  and  the  lessee  for  ten  years  surrendered  to, 

(c)  GwiUim's  Baco!),  4  vol.  p.  Sir. 
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"   Iii^  It'bsoi",   ihis   lias  been  held  lo  be  no  sur- 
"  render,  so  as  to  merge  the  ten  years  m  pos- 
"  session,   but   only  to  transfer  them  by  way 
•'  of  assisinment  or  accession  to  the  nnmber 
"  of  years  then   left  in  the  lessor  ;    for  that 
"  years  could  nut  drown  in  yeais.     ]5ut   the 
■'  contrary  to   this  has   been   held  with  some 
"  clearness;  and  it  seems  to  be  now  settled, 
''  that   such    surrender   is    li^ood,    and    sliall 
*  mcroe    the    first    term  ;     wherein    it    was 
'  agreed,    1st.    That  if  the   term   in    rever- 
'  sion  were  greater  than   the  term   in  pos- 
'  session,  that  the  greater  would  merge  the 
less,  as  ten  years  may  be  surrendered  and 
merge   in   twelve  or  fourteen   years.     2d, 
It  was  held  by  Gazody,   Tenner,   and  Top- 
ham,  that  though  the  reversion  were  for  a 
less    nuni])er  of  3'ears,   yet   the  surrender 
would  be  good,  and  the  first  term  drown- 
ed ;  as  if  one  were  lessee  for  twenty  years, 
and    the    reversion    expectant    thereupon 
were    granted    to    one  for   a    year,    who 
granted   it  over  to  the  lessee  for  twenty 
years,   that  this  would  work   a  surrender 
of  the  twenty  years'  term     as  if  he  had 
taken  a  new  lease  for  a  year  of  his  lessor ; 
for   the  revei'sionarv   interest,    comino-    to 
the  possession,   drowns  it,  and  the  number 
of   years  is   7iot  material;  for   as  he  may 
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"  reversion  for  any  less  term:  and  therefore 
"  Fopham  held,  that  wliere  lessee  for  twenty 
"  years  makes  a  lease  for  ten  years,  and  the 
"  lessee  for  ten  years  surrenders  to  his 
"  lessor,  viz.  the  lessee  for  twenty  years, 
"  that  this  is  good,  and  the  lessor  shall  have 
"  so  many  years  as  were  then  to  come  of  the 
"  term  of  twenty  years,  that  is,  as  it  seems, 
"  so  many  years  as  were  to  come  of  his 
"  reversion,  shall  now  be  changed  into  pos- 
"  session  :  and  he  held  further,  that  if  such 
"  lessee  for  twenty  years,  had  made  such 
"  lease  for  ten  years,  and  then  granted  over 
"  the  reversion  for  ten  years  only  :  viz.  no 
"  longer  than  the  lease  for  ten  years  was  to 
"  continue,  and  such  lessee  for  ten  years  had 
"  attorned,  then  the  grantee  of  the  rever- 
"  sion,  should  have  the  rent  and  services, 
"  and  the  grantor,  the  residue  of  the 
"  twenty  years ;  and  that  the  lessee  for  ten 
"  years  might  surrender  to  the  grantee,  of 
"  the  reversion  for  ten  years,  and  he  there- 
"  by  Avould  have  in  possession  so  many 
"  years,  as  were  then  to  come  of  his  rever- 
"  sion  ;  and  if  he  had  a  less  term  in  the 
"  reversion,  than  the  lessee  himself  had  in 
*'  the  possession,  it  should  go  for  the  benefit 
'•'  of  the  first  termor  for  twenty  years,  who 
"  was  his  grantor;  for  the  term  in  pos- 
"  session  is  quite  gone  and  drowned  in 
**  the    reversion,    to    the    benefit    of    those 
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"  w  ho  have  the  reversion  thereupon,  having 
"  rcoard  to  their  estate  in  the  reversion, 
"  and  not  otherwise  :  to  all  wliieh  Fenner 
"  agreed.  And  it  appears  by  the  case  of 
"  Cook  and  Foimtain,  snprc),  to  be  taken 
"  for  clear  law,  that  a  lease  for  ninety-nine 
"  years  might  be  drowned  by  his  acceptance 
"  of  a  lease  from  the  reversioner,  even  for 
"  one  year. 

*'  But  now,  (a)  whether  a  lease  for  years 
"  in  possession  may  be  surrendered,  so  as 
"  to  be  merged  in  a  lease  in  remainder,  be 
"  the  term  in  remainder  greater  or  less  than 
"  the  term  in  possession,  seems  to  be  no 
"  \vhere  settled  :  indeed  my  Lord  Coke  says, 
"  that  if  there  be  a  lease  to  A.  for  twenty 
"  years,  remainder  to  B.  for  ten  years,  and 
"  B.  release  all  his  right  to  A.  that  here  A. 
"  hath  an  estate  for  thirty  years,  for  one 
"  chattel  cannot  drown  in  another,  and 
"  years  cannot  be  consumed  in  j^ears ;  but 
"  whether,  if  A.  had  granted  and  surren-. 
"  dered  his  estate  and  term  to  B.  it  would 
"  have  been  merged,  does  not  appear  ;  and 
"  Perkins  holds  that  if  a  lease  for  life  be  of 
"  lands,  the  remainder  to  a  stranger  for 
"  years,  and  the  lessee  for  life  surrender  his 
"  estate  to  him  in  the  remainder  for  years, 
"  it  cannot  take  effect  as  a  surrender,  because 
♦'  an   estate    for    life    cannot  drown  in    an 

(«)  Co.  Litt.  173,  b. 
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**  estate  for  years  ;  which  reason   seems  to 

"  prove,    that   an    estate    for    hfe    cannot 

"  be  surrendered  to  or  merge  in  a  reversion, 

*'  if  it  be  only  for  years  :  ideo  qiicere." 


Of  the  Merger  of  one  Term  in  another,  when 
the  more  remote  Term  is  a  Hemainder, 

Again  there  is  reason  to  contend,  that  an 
estate  for  years  may  merge  in  another  estate 
for  years  in  remainder.  There  is  not  any 
authority  to  the  contrary;  and  two  gentle^ 
men  of  the  most  distinguished  eminence  en- 
tertained this  opinion,  when  they  were,  a  few 
years  since,  consulted  on  the  point. 

Against  the  application  of  the  learning  of 
merger  to  estates  of  this  description,  the  ob' 
jections  which  are  made,  are, 

1.  That  merger  is  produced  either  from 
the  meeting  of  an  estate  of  higher  degree, 
with  an  estate  of  inferior  degree ;  or  from 
the  meeting  of  the  particular  estate,  and 
the  immediate  reversion  in  the  same  per* 
son. 

2.  That  e(puil  estates  will  not  drown  in 
each  other.  These  objections  appear  in  a 
very  elaborate  opinion  now  in  print,  {h) 

The  conclusion  from  that  opinion  is,  that 
a  term   will    not    merge    in   a  larger    terip 

(A)   Vin.  Abr.  Mcrj-cr. 
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ill  remainder.  Of  course,  it  asserts  the 
broader  proposition,  that  no  term  can  merge 
in  a  more  remote  term,  when  that  term  is 
rehitcd  to  the  former  term  in  the  quality  of  a 
remainder. 

Much  respect  is  due  to  an  opinion,  which 
bears  such  evident  marks  of  attention  to 
the  subject.  But  as  the  author  of  tliis 
tract  does  not  admit  of  all  the  reasoninii; 
which  is  advanced,  or  the  deduction  from 
all  the  cases  which  are  cited,  it  cannot  be 
expected  that  he  should  adopt  the  conclu- 
sion. Though  the  author  admits  that  mer- 
ger is  produced  by  the  meeting  of  an  estate 
of  an  higher  degree,  with  an  estate  of  in- 
ferior degree,  and  by  the  meeting  of  the  parti- 
cular estate,  and  the  immediate  reversion  in 
the  same  person  ;  he  does  not  subscribe  to 
the  distinction  which  it  is  the  particular  ob- 
ject of  these  propositions  to  apply  to  the 
learning  of  merger.  These  propositions  as- 
sume that  as  between  equal  estates  related  to 
each  other,  in  the  quality  of  particular  estate 
and  remainder,  there  cannot  be  any  merger, 
and  that  all  terms  are  equal  to  each  other. 
It  also  assumes,  that  any  particular  estate 
may  merge  in  the  immediate  reversion,  when 
the  particular  estate  and  reversion  meet  in 
the  same  person. 

As  far  as  reason  and  good  sense  ouo;ht  to 
prevail,  and  technical  rules  be  exploded,  it 
seems    to    be   reasonable,    that  the  assignee 
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of  two  several  and  successive  terms,  one 
in  possession,  the  other  in  remainder,  should 
be  intitled  to  hold  the  possession  for  both 
these  terms,  since  from  the  nature  of  these 
interests,  there  is  not  any  incompatibihty 
between  them,  and  the  time  of  one  estate 
is  quite  distinct  from  the  time  of  the  other 
estate.  The  same,  however,  may  be  said, 
with  equal  reason  of  a  term  for  years,  fol- 
lowed by  a  remainder  for  life,  when  the 
estate  for  years  and  the  remainder  for  life 
meet  in  the  same  person  ;  and  as  the  law  de- 
cides that  the  term  shall  merge  in  the  latter 
case,  there  does  not  seem  to  be  any  well 
founded  reason  against  the  merger  of  the 
term,  in  the  former  case. 

Now  supposing  it  to  be  clear,  that  one 
term  may  merge  in  another  ;  or  even  admit- 
ting the  law  on  this  point  to  be  doubtful 
and  unsettled  (and  that  it  is  at  least  doubt- 
ful and  unsettled,  if  it  be  not  settled  agree- 
able to  the  opinion  adopted  in  this  treatise, 
cannot  be  denied,)  it  will  follow  that  the 
assignment  of  several  outstandino;  terms  to 
one  person,  cannot  be  adopted  in  practice 
with  too  much  caution.  The  best  security 
arising  from  outstanding  terms,  is  the  early 
period  at  which  they  were  created,  so  as  to 
confer  the  benefit  of  the  rule,  qui  prior  est 
tempore  potior  eat  jure.  ]\y  merging  the  old 
terms,  and  accelerating  the  right  of  posses- 
sion under  the  terms  of  a  more   recent  date, 
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the  title  is  exposed  to  the  danger  of  being  af- 
ieeted  by  all  the  ineunibrances  of  each  suc- 
cessive owner  of  the  reversion  down  to  the 
time  when  the  last  term  was  created,  without 
any  advantage  or  security  to  be  derived  from 
the  prior  terms.  This  certainly  is  a  serious 
consideration  on  one  hand.  On  the  other 
hand  the  number  of  trustees  increases  the 
difficulty  of  alienation  on  subsequent  sales; 
and  the  expence  of  searching  for  the  repre- 
sentations to  the  different  trustees,  or  of 
taking  administrations  of  their  effects,  to 
complete  that  representation,  may  be  con- 
siderable. But  considerable  as  these  ex-r 
pences  may  be,  they  cannot,  at  least  in 
transactions  of  large  value,  be  put  in  compe-? 
tition  with  the  risque  which  is  run  when  the 
more  ancient  terms,  which  are  the  very 
ground-work,  and  best  security  of  the  title, 
are  suffered  to  merge.  To  avoid  all  possibi- 
lity of  giving  rise  to  the  question,  and  at 
the  same  time  with  a  view  to  retrench  the 
expence,  one  plan  which  is  recommended, 
and  may  be  safely  followed,  is  to  have  two 
trustees,  and  to  assign  the  terms  to  these 
trustees,  so  that  one  of  tliem  may  have  the 
first,  or  elder  term,  and  the  other  the  second 
term,  and  each  of  them  take  every  other 
term  in  alternate  order,  thus  every  second 
term  will  be  in  one  trustee,  and  every  inter- 
vening term  in  the  other  trustee.  By  these 
means,    any    number   of  terms,    when   they 
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tire  of  considerable  duration,  may  be 
safely  assigned  to  two  trustees  without 
any  danger  of  merger,  and  may  be  kept 
continually  on  foot  by  successive  assign- 
ments, from  the  respective  trustees  of  these 
terms,  to  distinct  persons ;  each  trustee 
assigning  all  the  terms  in  him,  to  the  par- 
ticular trustee  who  is  to  be  substituted  in  his 
place.  But  when  any  of  the  terms  are  nearly 
expired,  there  will  be  some  risque  in  this 
mode,  since  the  determination  of  a  mesne 
estate,  would  occasion  the  mer^fer  of  the  two 
estates  between  which  it  was  interposed,  since 
these  two  estates  would  become  immediate  to 
each  other,  and  be  Vested  in  the  same  person, 
and  then  (admitting  the  doctrine  of  merger 
to  be  applicable  to  terms  for  years,)  the  more 
immediate  estate  would  be  annihilated  in  the 
more  remote  one,  and  consequently  the  secu- 
rity and  protection  arising  from  the  elder  of 
these  two  terms  would  be  lost. 

Another  mode  of  simplifying  a  title  under 
these  terms,  is  to  make  an  underlease  derived 
out  of  all  the  terms,  and  vest  this  term  in  a 
trustee  to  attend  the  inheritances :  such  new 
term  will  operate  on  each  of  the  terms  in 
point  of  title,  giving  the  benefit  of  each  of 
them,  as  far  as  that  term  is  vested  in  the  les- 
sor. Such  underlease  will  operate  as  a  lease 
from  tin;  person  who,  for  the  time  bein2;,  can 
confer  llic   right    to  the;  possession,    and   as  a 
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confirmation  from  the  other  lessors.  The  like 
practice  may,  with  great  convenience  he  ob- 
served, when  there  are  different  terms  in 
many  distinct  parcels.  The  title  under  all 
the  terms  may  be  consolidated  by  one  de- 
mise, by  way  of  underlease. 

In  either  case  the  several  residues  of  the 
terms  should  be  assigned  to  another  trustee, 
in  trust  to  attend  the  inheritance ;  or,  (and 
this  is  the  preferable,  and  equally  safe  plan) 
these  terms  should  be  surrendered  so  as  to 
put  an  end  to  their  existence. 

It  frequently  occurs  in  practice  that  two 
terms,  one  immediately  expectant  on  the 
other,  have  been  assii^ned  to  the  same  trustee. 
When  this  has  been  done,  the  error  cannot 
be  cured,  and  no  future  purchaser  can  derive 
any  advantage  from  an  assignment  of  these 
terms  to  distinct  trustees  ;  since,  if  the  elder 
term  is  once  merged,  no  act  of  the  parties 
can  revive  it.  All  they  can  do,  is  to  create 
a  like  term  ;  but  such  new  term  must  have 
its  commencement  in  point  of  title  from  the 
date  of  its  creation,  and  no  priority  can  be 
derived  from  this  arrangement. 

In  this  place  also  it  may  be  observed,  that, 
as  often  as  there  are  several  terms,  in  the 
same  lands,  and  it  is  perfectly  clear,  that  all 
ot  them  are  subsisting,  no  danger  can  arise 
iVom  surrendering  the  moi'e  immediate  of 
these  estates. 
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And,  as  a  point  of  practice  it  may  be 
observed,  that,  instead  ot*  surrendering  a 
term  by  a  formal  surrender,  even  when  a 
surrender  is  in  contemplation,  it  is  some- 
times advisable  to  assion  two  or  more  terms 
to  the  same  trustee,  so  that  if  the  prior 
term  be  of  no  utility,  it  may  merge  by 
operation  of  law:  as  if  a  term  of  five  hun- 
dred years  relates  to  the  intirety  of  the 
estate,  and  was  created  only  four  months 
after  the  term  of  one  thousand  years,  which 
comprises  only  a  moiety  of  the  same  estate, 
then  instead  of  surrendering  the  latter  term, 
and  assigning  the  term  of  five  thousand  years 
in  trust,  to  attend  the  inheritance,  both  terms 
should  be  assigned  to  the  same  trustee,  and 
consequently  there  will  be  a  merger  of  the 
elder  term,  unless  there  be,  thougli  not  known, 
some  interposed  estate. 


That  an  interesse  termini  will  neitlicr  cause, 
nor  pi^ event  a  merger. 

A  point  to  be  remembered  respecting  the 
merger  of  one  term  in  another,  is,  that  hoik 
terms  must  he  vested  in  interest.  'I'hcrcfore 
a  term  for  years  cannot  merge  in  an  interesse 
termini,  and  tiic  interposition  of  an  interesse 
termini,   will    not    prevent   the  operalJon    of 
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merger,  (d)  This  was  agreed  in  the  case  of 
IVJiitcliurch  v.  fV  hit  church,  (h)  And  after  a 
nierucr,  the  intcrcsse  termini  will  commence 
in  possession,  or  become  a  term  in  estate,  in 
most  cases  exactly  the  same  as  if  no  merger 
liad  taken  place,  (c)  And  when  the  inter- 
esse  termini  is  to  give  an  estate  upon  the 
determination  of  another  estate,  already 
existing,  and  that  estate  determines  by  mer- 
ger, the  rigiit  of  possession  under  the  inter- 
esse  termini  will  become  immediate,  and  the 
interest  in  the  term  will  become  a  term  in 
fact.  This  may  be  understood  of  lands,  in 
which  the  merger  arises  from  two  estates, 
in  another  person  ;  for  though  an  inter  esse 
termini  will  not  prevent  the  merger  of  two 
estates,  meeting  in  the  owner  of  that  inter- 
est, yet,  that  the  interest  would,  by  the 
acceptance  of  the  estate  in  reversion,  out  of 
which  this  interest  is  to  be  supplied,  and  by 
which  it  is  to  be  supported,  be  discharged, 
cannot  be  doubted. 

Therefore  where  a  man  made  a  lease  (<i) 
by  indenture,  for  a  term  of  ten  years,  the 
term  to  commence  immediately,  and  after- 
wards the  lessor  leased  the  same  land,  by 
indenture,  for  a  term  of  ten  years,  to 
a  stranger ;   the  term   to  commence  at  the 

[a]  Dyer  112,  a.  10  Vin.  (c)  Shep.  T.  106.  I  Wood 
Abv.  204.  pi.  3.                               220.  10  Vin.  Abr.  264.  pi.  3. 

[b]  2  P.  W.  236.  {(1)  Dyer,  112.  a. 
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feast  of  St.  Michael  next  ensuing,  and  then 
the  first  lessee  purchased  the  fee-simple,  so 
that  his  term  was  merged  :  it  was  the  opi- 
nion of  the  court,  exce})t  of  Broum,  that 
the  second  lessee  might  enter  after  the  feast 
of  St.  Michael,  and  enjoy  his  term,  &c. 
consequently  the  term  of  ten  years  nierged, 
notwithstandinoj  the  interesse  termini,  and 
the  interesse  termini  conferred  a  right  to  the 
possession  earlier  than  it  could  have  done, 
without  such  merger.  The  doctrine  on 
which  implied  surrenders,  and  the  principle 
on  which  mergers  are  supposed  to  take  place, 
afford  si'ounds  for  the  same  conclusion. 
It  is  the  nature  of  that  species  of  interest, 
called  an  interesse  termini,  that  it  does  not 
pass  the  immediate  reversion,  although  it 
is  granted  by  the  owner  of  the  reversion. 
The  privity  of  estate  still  continues  between 
the  termor,  in  respect  of  his  first  term,  and 
the  grantor  of  that  term,  in  respect  of  his 
old  reversion ;  and  therefore  the  grantor  may 
distrain,  and  bring  all  actions  as  immediate 
reversioner.  Hence  the  convenience,  and 
therefore  the  frequent  use,  of  these  rever- 
sionary terms,  in  those  counties  in  which  it 
is  the  practice  to  grant  leases  lor  years, 
determinable  on  lives,  and  to  fill  up  the  lives 
on  every  vacancy.  These  future  terms  do 
not  pass  the  inmiediate  reversion.  They 
operate  indeed  as  a  lease,  but  by  way  of  cou- 

VOL.    III.  P 
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tract  only,  for  :i  term  to  commence  at  a 
future  period,  (c)  On  the  one  band,  there 
cannot  be  any  merger  ;  because  there  is  not 
any  present  and  immediate  estate,  nor  is 
there  any  implied  or  virtual  surrender,  even 
when  the  future  term  is  granted  to  the  tenant 
of  a  subsistin<y  term,  because  the  time  oranted 
by  the  lease  to  operate  futurely,  is  not  incon- 
sistent with  the  term  already  subsisting,  as  it 
does  not  interfere  with  any  part  of  the  time 
of  that  term  ;  and  on  the  other  hand  the  re- 
versioner may  distrain  for  the  rents  reserved 
on  the  former  lease,  and  which  are  generally 
considerable.  The  difference  is  between  a 
lease  which  gives  a  future  or  reversionary 
term,  by  way  of  contract,  generally  styled  a 
future  lease,  and  a  lease  which  gives  part  of 
the  reversion  by  way  of  immediate  estate,  ge- 
nerally styled  a  concurrent  lease  ;  for  a  term 
of  the  reversion  gives  all  the  rights  of  seig- 
nory  to  the  new  lessee,  and  creates  a  privity 
between  him  and  the  former  lessee,  as  well  as 
between  him  and  the  lessor  ;  and  the  conse- 
quence is,  that  when  the  two  estates  meet  in 
the  same  person,  there  will  be  a  merger ;  and 
while  they  are  in  the  tenure  of  distinct  per- 
sons, the  rent  reserved  on  the  former  term, 
will  belono;  to  the  tenant  claiming  under  the 
second  term  ;  so  that  this  term  commences 

(«)  See  Bacon's  Abr.  Bro.   Leases,  63.  2  P.  W.  236.  Wiit- 
shurch  V.  WhitchircK 
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immediately  in  interest,  though  not  in  pos- 
session ;  and  as  it  is  completing  the  period  of 
its  continuance,  at  the  same  time  that  the 
term  in  possession  is  completing  the  period 
of  its  duration,  it  receives  the  denomination 
of  a  concurrent  lease. 

The  case  of  Swift  v.  Aires,  {f)  may  with 
propriety  be  introduced  into  this  place. 
That  case  is  thus  stated  by  Rolle.  If  A,  be 
possessed  for  years  of  a  portion  of  tithes, 
the  reversion  being  to  B.  in  fee ;  and  B.  by 
indenture,  made  between  himself  on  the  one 
part,  and  A.  and  C.  on  the  other  part,  re- 
cite the  lease,  and  confirm  it,  and  then  grants 
the  tithes  to  A.  and  C,  habendum  to  C.  after 
the  expiration  of  the  lease  for  one  month, 
and  after  to  A.  in  fee,  this  is  a  void  grant  of 
the  fee,  for  that  it  is  to  commence  at  a  day  to 
come  ;  {g)  for  it  cannot  pass  by  the  intent  of 
the  deed,  as  a  reversion,  in  as  much  as  the 
deed  itself  confirms  the  lease,  and  grants  the 
fee  to  the  lessee,  which  if  it  were  a  reversion 
would  extinguish  the  lease  after  the  month 
expired,  and  the  rent  reserved  upon  the  lease 
would  be  extinguished,  and  C.  ought  to  have 
a  month  after  the  expiration  of  the  first  term ; 
therefore  cannot  have  it  as  a  reversion  imme- 
diately. 


(/)   1  Rolle  Abr.  828.  1.  30.  (y)  Essay   on    Estates,    Ch. 

Freehold, 

1'  2 
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This  rase  Is  one  of  those  aiilhoiilies  which 
shew  that  tliere  shall  not  be  a  merger  against 
the  intention  ;  or  rather  that  construction  of 
deeds  shall  be  made,  as  tar  as  circumstances 
admit,  so  as  to  ouard  against  the  conse- 
quences  of  a  merger,  contrarj^  to  the  inten- 
tion. 

So  the  courts  will  not  imply  an  estate, 
when  the  et^'ect  of  such  implication  would  be 
to  annihilate  an  estate,  expressly  limited  by 
the  same  instrument. 

But  when  the  estate  to  arise  from  implica- 
tion, is  compatible  with  the  estate  expressly 
limited,  no  objection  exists  against  suftering 
an  estate  to  arise  by  implication,  notwith- 
standing the  estate  expressly  limited,  (h) 

The  remarks  which  have  been  made  also 
lead  to  the  observation,  of  an  inaccuracy'  in 
practice,  frequentl}^  committed  in  assigning 
the  estate  of  a  person,  who  claims  under  a 
present  term,  and  also  one  or  more  rever- 
sionary terms  by  way  of  future  interest.  It 
is  usual  to  treat  the  time  of  enjoyment,  under 
these  terms,  as  the  several  residues  of  several 
terms,  while,  in  fact  and  in  strict  propriet}', 
the  owner  has  the  residue  of  one  term,  and  the 
whole  of  another  term  or  of  several  other 
terms. 

(h.)  Rawley  V.Holland,  2  E({.      Savage,  2  Salk.  679.     Cruise 
Abr.  753.     Goodright  v.  Cor-      on  Uses,  201. 
nish,    Salk.    206.       Adams    v. 
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Application    of  the  Law  on  the  Merger    of 
Terms. 

Taking  it  for  granted,  that  one  term  may 
merge  i[i  another  term,  the  extent  and  appli- 
cation of  this  position  must  now  be  examined. 
It  is  evident  that  when  A.  is  tenant  for  years, 
reversion  to  B.  for  years,  and  A.  surrenders 
or  assions  his  term  to  B.  the  whole  of  the 
term  formerly  in  A.  will  merge  or  be  anni- 
hilated. This  doctrine  is  established  by 
Hughes  V.  Robotham,  (i) 

A  difference  deserving  of  attention  is,  that 
if  the  estate  of  A.  is  derived  merely  out  of 
the  estate  of  B.  as  an  under-lease,  the  term 
originally  in  B.  or  those  under  whom  he 
claims,  will  not  be  abridged  ;  for  liis  title  is 
to  hold  for  the  residue  of  the  original  term  ; 
and  until  that  term  shall  be  ended  by  the 
effluxion  of  time,  or  the  same  shall  otherwise 
be  determined,  the  owner  of  the  reversion  ex- 
pectant on  that  term,  cannot  have  any  right 
of  entry. 

This  case  depends  on  its  particular  cir- 
cumstances, or  circumstances  pccuhar  to 
itself  Apparently  it  is  the  only  case  of  the 
sort,  in  which,  after  the  merger  of  one  parti- 
cular estate  in  another  [particular  estate,  the 

[i)  Cio.  Eliz.  :j()2. 
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reversion  wifl  comprise  all  the  time  of  both 
estates.  This  case  rests  wholly  on  the 
ground  that  the  reversioner  for  years,  who 
makes  an  under-lease,  is  intitled  as  well  to 
the  residue  of  the  whole  term  as  to  the  re- 
sidue of  the  time  not  comprised  in  the  under- 
lease, and  that  the  derivative  lease  made  by 
the  termor,  has  no  effect  in  abridiiino;  the 
duration  of  his  own  term.  It  merely  dis- 
poses of  the  right  to  the  immediate  posses- 
sion, or  the  more  immediate  enjoyment  of 
the  land. 

So  that  if  lessee  for  twenty  years,  leases 
for  ten  years,  the  first  lessee  still  continues 
the  owner  of  the  residue  of  the  whole 
term  for  twenty  years  ;  partly  in  point  of 
seignor}^  and  partly  in  point  of  right  to  the 
possession,  when  it  shall  be  vacant.  He  has 
not  merely  the  surplus  of  the  twenty  years, 
after  deducting  ten  3'ears  from  that  term ; 
he  has  the  residue  of  the  estate,  consistinii 
of  a  term  of  twenty  years,  not  in  any  de- 
gree abridged  in  duration  by  the  lease  he 
has  granted  ;  and  the  effect  in  this  case  is 
no  other  than  if  tenant  for  his  own  life,  or 
for  the  life  of  another,  makes  an  under-lease, 
passing  a  freehold  estate,  and  the  second 
lessee  surrenders  to  his  own  lessor,  or  grants 
his  estate  ;  the  effect  of  the  grant  or  surren- 
der is  merely  to  restore  the  grantee  or  sur- 
renderee to  his  former  estate,  and  resolve  the 
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time  of  the  under-lease  in  the  time  of  the 
estate  of  the  person  by  whom  that  lease 
was  granted.  It  operates  merely  as  a  de- 
termination of  the  right  of  enjoyment,  by 
virtue  of  the  under-lease.  That  lease  did 
not  abridge  the  estate  of  the  lessor;  it 
merely  affected  the  right  of  possession,  by 
transferring  to  another  person,  for  a  parti- 
cular time,  that  right  of  enjoyment  to 
which  he  himself  was  intitled.  These  ob- 
servations are  equally  applicable  to  all  cases 
of  mero'er  of  a  derivative  estate,  in  the 
estate  of  the  person,  by  whom  that  estate 
was  granted,  Avhen  the  transaction  takes 
place  between  these  persons,  as  a  surrender 
in  fact,  or  as  a  grant  operating  by  way  of 
surrender.  But  the  contrary  is  the  case  when 
the  two  estates  are  distinct,  and  independent 
of  each  other ;  so  that  the  estate  in  pos- 
session is  not  merely  a  part  of  the  estate  of 
the  reversion,  or  derived  out  of  the  same. 
Therefore  if  A.  seized  in  fee  leases  first  to  B. 
for  five  hundred  years,  and  afterwards  to  C. 
for  ten  years  by  way  of  immediate  reversion, 
and  C.  assigns  his  term  to  B.,  the  estate  of 
B.  will  be  merged  in  the  estate  of  C.  and 
the  estate  of  C.  will  end  or  determine  with 
the  effluxion  of  the  time,  or  sooner  deter- 
mination of  the  term  of  ten  3'cais.  Under 
these  circumstances  the  title  of  C.  as  rever- 
sioner   is    to  hold   only  for  ten  years,    and 
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lliv  accession  of  llic  term  ol"  fi\'c  huiuinxl 
years,  will  not  t'lilaiot;  the  estate  of  C 
or  give  to  it  iiny  additional  time  of  con- 
tinuance. The  operation  of  the  law  is  to 
merge  the  five  liundred  years  term,  to  the 
intent  that  this  term  may  be  completely 
annihilated,  and  to  bring  the  term  of  ten 
years  into  possession.  This  term  of  ten 
years,  consequently,  must  cease  to  exist, 
when  the  tinie  limited  for  its  duration  shall 
have  elapsed.  The  ditference  to  be  col- 
lected from  the  cases  which  have  been 
examined,  on  the  subject  of  the  merger  of 
terms  for  years  in  each  other,  is  that  in  the 
ibrmer  instance,  the  term  in  the  reversion 
does,  in  point  of  law,  comprize  all  the  time 
for  which  it  was  originally  granted,  and  not 
merely  the  time  which  is  not  disposed  of  by 
the  derivative  lease,  while  in  the  other  case 
the  reversionary  term  is  merelv  for  ten  years, 
and  that  term  must  cease  as  soon  as  the 
period  of  its  continuance  is  determined  ; 
and  the  time  of  its  duration  must  have 
begun  to  run,  before  it  can  be  the  cause  of 
its  merging  another  term. 

In  the  cited  case  oi'  Ilvghes  v.  Roubotliaw, 
notice  was  taken  of  this  very  exception  to 
the  application  of  the  doctrine  of  merger.  It 
was  said  by  Pophani,  by  way  of  distinction  to 
tlie  doctrine  on  which  he  insisted,  "  If  one 
'*  be  lessee  for  twenty  years,  and  he  let  the 
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'*  land  for  ten  years,  and  lie  surrenders  to 
*'  hiin  that  hath  the  residue  of  the  term, 
"  this  is  good  to  convey  his  interest,  but  not 
"  to  drown  his  estate,  but  he  shall  have  the 
"  twenty  years  as  before."  That  the  lessor 
of  the  second  term  shall  have  his  whole 
term  is  perfectly  consistent  with  the  opinion 
already  advanced.  It  is  concluded,  however, 
that  the  term  for  ten  years  merges,  and  that 
the  lessor  has  all  the  residue  of  his  term,  be- 
cause, notwithstanding  his  lease,  he  con- 
tinued, as  against  his  own  lessor,  to  be 
intitled  to  the  land  for  the  residue  of  the 
term,  and  not  merely  for  such  time  as 
would  continue  unexpired  after  the  term 
granted  by  his  lease ;  for  though  his  lease 
gave  a  right  of  enjoyment  during  a  parti- 
cular period,  his  term,  as  to  the  seignory  or 
right  of  reversionary  ownership,  continued  to 
be  co-extensive  with  the  term ;  and  it  is  very 
probable  that  Lord  Coke,  and  on  his  autho- 
rity, the  author  of  Sheppard's  Touchstone, 
was  led  to  draw  the  conclusions  which  arc 
cited  from  these  books,  of  the  extension 
of  a  term  of  twenty  years  into  a  term  of 
thirty  3'ears,  by  the  union  or  accession 
of  another  term  of  ten  years.  It  is  de- 
monstrable that  the  union  of  two  actual  and 
vested  terms,  by  means  of  distinct  convey- 
ances, cannot,  under  any  circumstances,  give 
one  estate  (and  this  is  the  material  point)  of 
an  enlarged  time  of  continuance. 


2 IS  OiN  MERGER. 

Terms  which  are  vested  must  be  concur- 
rent terms,  and  concurrent  terms  will  expire 
(Cqiiis  passihiis. 

It  is  therefore  clear  that  when  two  vested 
terms,  one  of  ten  years  and  another  of  the 
reversion  for  twenty  years,  vest  in  A.  the 
estate  of  the  owner  of  these  terms  will  de- 
termine at  the  end  of  twenty  years  at  far- 
thest. The  more  immediate  term  cannot 
continue  beyond  the  ten  years,  and  the 
more  remote  term  must  end  with  the  expi- 
ration of  the  twenty  years :  and  the  original 
ten  years  will  expire,  at  the  same  time,  that 
the  lease  for  twenty  years  is  completing  the 
measure  of  its  duration  :  therefore,  even  ad- 
mitting that  the  terms  remain  distinct,  Lord 
Coke's  conclusion  cannot  be  maintained. 
Eut  apply  it  to  an  actual  term  for  tvv^enty 
years,  and  an  additional  or  superadded  m- 
teresse  termini  of  ten  years,  to  commence  af- 
ter the  effluxion  of  the  twenty,  or  a  term  of 
ten  years,  and  such  superadded  interesse  ter- 
mini of  twent}^  years,  then  the  termor  will 
have  the  right  of  enjoyment  for  the  addi- 
tional years. 

In  regard  to  under-leases  and  their 
merger,  it  is  observable,  that  partly  as  lord 
or  reversioner,  and  partly  as  beneficial 
owner,  the  whole  term,  subject  only  to  the 
under-lease    continues     in     the   reversioner. 

The   surrender  of  the  under-lease  merely 
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accelerates  the  right  of  possession  in  the 
first  lessee,  by  substituting  the  possession  in 
the  place  of  the  seignory  or  reversion. 
The  merger,  too,  of  a  larger  term  in  one  of 
shorter  duration,  may  be  accounted  for,  on 
the  ground,  that  it  is  merely  a  relinquish- 
ment of  the  tenancy,  or  rather  possession,  to 
the  person  who  has  the  immediate  reversion 
or  perhaps  remainder. 


That  Estates  for  Years  may  merge  in  Estates 
of  Freehold  or  Inheritance, 

Again,  an  estate  for  years  may  merge  in 
any  estate  of  freehold  or  inheritance :  hence 
the  axiom  that  terminus  et  feodum  non  pos- 
sunt  constare  simul  in  wia  eademqiie  persona. 
Hence  also  (c)  the  more  g^eral  rule,  "  that 
"  the  lesser  estate  {d)  merges  in  the  greater/* 
And  therefore  an  estate  for  years  may  merge 
in  an  estate  for  the  life  of  the  party  or  the  life 
of  any  other  person,  or  in  an  estate-tail,  or  in 
an  estate  in  fee  ;  (e)  and  in  those  instances  in 
which  an  estate  for  years  merges,  all  collate- 
ral  qualities  annexed  to  that  estate ;  (/')  as  to 
he  dispunishable  for  waste,  will  he  extin- 
guished;  and  the  j)rivileges  arising  from  these 


[(■)  Rud.  of  Law  and  Equity,  [e]  Perks.  623. 

li^l.  (/)    To    be    introduced    in 

{d)  lb.  treating  of  the  cfl'ect  of  Merger. 


220  O.N  mf;k(.;i:r, 

(jualitits,    A\ill   not    Ix^long   to    the  estate   in 
which    the    term    ibr    years    is   absorbed,  (g) 
'I'hough  the  term  is  tor  a  thousand  years,  and 
agreeable  to  all  calculation  iVom  the  utmost 
length  of  human  lite,  will  most  certainly  con- 
tinue beyond  the  death  of  any  person,  yet  in 
legal  consideration  an  estate  (h)  of  freehold  is 
of  greater  extent,  and  of  higher  estimation, 
than  a  chattel  interest,  and  the  chattel  inter- 
est will  merge  in  the  freehold  estate.     Perhaps 
this  doctrine  of  the  law  may  be  deduced  from 
the  dependant  state  of  those  who  formerly 
were  the  tenants  of  these  chattel  interests,  (i) 
and  from  the  power  which,  prior  to  the  sta- 
tute of  21  Hen.  8.  c.  15,  the  freeholder  pos- 
sessed of  defeating  these  interests  by  suffering 
his  own  title  to  be  questioned,  and  impeached 
in  a  feigned  action.     From  the  same  consi- 
deration, it  seems  to  follow  that  a  termor  for 
years   may   release,   even  in  cases   in  which 
there  cannot  be  any  merger,  and  in  which,  of 
consequence,  an  actual  surrender  would   be 
inetfectual. 

This  opinion  is  reasonable  in  itself,  and 
perfectly  consistent  with  the  nature  of  our 
system  of  tenures  ;  for  leases  for  years  ope- 
rate by  way  of  contract,  and  all  contracts  may 
be  released  to  those  on  whom  they  are  obliga- 


ig)   Lewis  Buwlcs's  case,   11  (t)  See   Essayon-Est.   Ch. 

Rep.  83.  Freehold,   Theobald  v.  D'lffvt/, 

(h)  o  Lev.  26  i,  9  Mod.  102. 
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tory.  But  an  estate  of  freehold  cannot  merge 
in  an  estate  for  years.  This  is  a  consequence 
of  that  part  of  the  doctrine  of  merger,  which 
requires  tliat  the  more  remote  estate  shall  be 
as  large  as,  or  larger  than  the  estate  to  be 
merged;  and  hence  the  axiom  that  frank  te- 
nements cannot  merge  in  a  chattel,  (k)  It  is 
almost  superfluous  to  cite  cases  or  authori- 
ties, to  prove  that  an  estate  for  years  will 
merge  in  an  estate  of  freehold ;  but  the  fol- 
lowing cases  ilhistrate  the  doctrine.  A. 
leased  for  years  to  B.  and  afterwards  leased 
for  years  in  reversion  to  C.  and  afterwards 
devised  the  same  and  other  lands  to  C.  for 
life,  to  bring  up  A.'s  children.  C.  entered 
and  took  the  rent  virtute  testamenti :  this  is  a 
merger  of  the  lease  (/)  to  C.  although  he  was 
a  trustee  of  the  freehold. 

So  the  estate  of  tenant  for  years  merged 
when  he  became  seised  of  the  freehold  by 
occupanc}^  {m)  or  mere  act  of  law :  and  yet  it 
might  be  very  injurious  to  the  termor  to 
have  the  freehold  substituted  for  his  term  of 
years. 

[k)   LampcCs  case,    JO  Rep.  (m)   Chamberlain  and  furor's 

48  b.  Jenk.  Cent.  case,    2    Bulstr.     l.'J.       Cited 

(Z)  Leon.  129.  Carter  59. 
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That  Estates,  after  FombiUtj)  of  Issue  extinct, 
are,  for  all  the  Purposes  of  Merger,  Estates 
for  Life,  and  may  merge  in  Estates  of  that 
or  a  superior  Degree, 

It  has   been  said  that  no  merger  can  be 
where  estates  ditfer  only  in  quality,  and  not 
in   quantity.      This    was    an    argument    ad- 
vanced   in   tlie   case  of  Bozdes   and  Bertie, 
Rolle  Rep.  178.     The  instance  given  was  of 
a  tenancy  in  tail,  after  possibiHty  of  issue 
extinct,   and  a  tenancy  for  life;  but  the  de- 
cided cases  afford  no  i^round  for  this  distinc- 
lion.     As  far  as  the  decisions  extend,  they 
furnish  an  argument  for  the  converse  of  this 
proposition,  and  of  course  afford  a  negative 
to  the  proposition,  that  equal  estates  cannot 
merge  in  each  other;  and   therefore  though 
in  Lezvis  Bowles's  case  it  was  declared   that 
tenant  in  tail  after  possibility  of  issue  had  a 
greater  privilege  and  pre-eminence,  in  respect 
of  the  ([uality  of  his  estate,  than  tenant  for 
life,  he  had  no  greater  quantity  of  estate  than 
that   tenant.     And   after  enumerating   these 
qualities  of  the  estates  of  tenant  in  tail,  after 
possibility  of  issue   extinct,   which   are    not 
common,  to  an  estate  for  life,  the  resolution 
proceeds  to  distinguish  the  quantity  of  his 
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estate,  independently  of  its  privileges,  from 
the  quality  of  that  estate. 

By  the  execution  of  the  estate  mentioned 
in  this  case,  the  merger  of  the  estate-tail  af- 
ter possibility  of  issue  extinct  must  be  under- 
stood. (}n)  For  all  the  purposes  of  merger 
an  estate-tail  after  possibility  of  issue  extinct 
is  classed  among  estates  for  life,  and  is  suscep- 
tible of  meroer  as  such. 

Lewis  Bowles's  case  admits  the  doctrine, 
though  it  is  an  immediate  authority  for  the 
point,  that  an  estate  of  freehold,  with  the  pri- 
vilege of  committing  waste  merged  by  its 
union  in  an  estate-tail,  which  eventually  be- 
came an  estate-tail  after  possibility  of  issue 
extinct ;  and  the  material  point  was  whether, 
in  right  of  this  estate,  the  widow  had  the  pri- 
vilege of  being  exempt  from  punishment  for 
waste  committed.  (;/) 

It  was  asjreed  in  that  case  that  tenant  in 
tail  after  possibility  of  issue,  hath  a  greater 
pre-eminence  and  privilege  in  respect  of  the 
quality  of  his  estate,  than  tenant  for  life,  but 
he  hath  not  a  greater  quantitij  of  estate  than 
tenant  for  life.  In  respect  of  the  quality  of 
his  estate,  it  tastes  too  much  of  the  (piality  of 
an  estate  in  tail,  out  of  which  it  is  derived. 

But  as  to  the  quantity,   he  hath   but   an 

(m)     Brooke,    Surr.   pi.    6.  (n)    Lewis  Bowles's  case,   1 1 

Watkins,  Ho.  H«!p. 
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estate  for  lite,  and  thcreForc,  if  he  niakclh  a 
feoffment  in  fee,  it  is  a  forfeiture  of  his  estate. 
So  if  fee  or  tail  o-eneral  descend  or  remain  to 
tenant  in  tail  after  possibility,  Sec.  the  fee  or 
estate-tail  is  executed.  And  by  the  statute 
of  Westminster  second,  he  in  the  reversion 
shall  be  received  upon  his  default.  And  an 
exchano;e  betwixt  tenant  for  life,  and  tenant 
in  tail  after  possibility  is  good,  for  their 
estates  are  equal. 

So  where  land  was  given  to  W.  and  A.  his 
wife  in  special  tail,  remainder  to  I.  N.  in  tail, 
the  remainder  to  the  rig-ht  heirs  of  I.  N.  The 
baron  died  without  issue,  and  A.  the  feme 
survived  and  became  tenant  in  tail  after  pos- 
sibility of  issue  extinct,  and  took  another 
husband  and  had  issue,  and  after  I.  N.  died 
without  issue,  to  whom  the  feme  is  heir,  and 
she  died,  the  second  husband  shall  be  tenant 
by  the  curtesy ;  for  when  the  remainder  in 
fee  came  to  the  feme  tenant  in  tail,  after  pos- 
sibility of  issue,  the  freehold  was  extinct  in 
the  fee,  and  so  A.  was  seised  in  fee.  (o) 

(o)  Bro.  Estates,  pi,  25.  Bro.  Surrender,  p.  6. 
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That    Estates  for   Life   may   merge   in  each 
other,  or  in  larger  Estates. 

One  estate  for  life  may  merge  in  another 
estate  for  life,  {a)  Even  among  estates  of 
this  denomination,  there  is  a  gradation,  (h) 
Thus  the  objection  that  equal  estates  cannot 
merge  is  avoided,  (c)  An  estate  for  the  life 
of  another  person,  more  commonly  known  by 
the  appellation  of  an  estate  j}ur  autre  vie,  is 
as  to  the  tenant  himself,  accounted  of  less  ex- 
tent than  an  estate  for  his  own  life. (J)  There- 
fore an  estate  for  a  man's  own  life,  will  not 
merge  in  an  estate  which  he  has  for  the  life 
of  another  person.  But  an  estate  for  the  life 
of  another  may  merge  in  an  estate  whicli  a 
man  has  for  his  own  life,  (e)  though  both 
estates  are  created  by  the  same  deed. 

When  A.  has  an  estate  for  his  own  life,  and 
a  remainder  for  the  life  of  another  person, 
then,  whether  these  estates  are  derived  under 
several  limitations  to  him  in  the  same  instru- 
ment, or  from  several  limitations  in  distinct 
instruments,  there  will  not  be  any  merger  of 

(a)  Shep.  T.  32.  (c)   1 1  Rep.  83. 

{b)   Yin.  Abr.  356.  Hurdv.  (d)    1  Inst.  42.  a.   11   Rep. 

Foy,    2   Roll's    Rep.    483.    1 1  83.     Perk.  s.  590. 

Rep.  81  Perk.  s.   226.   Shep.  (c)    11  Rep.  83.  Owen,  38. 
Touch.  341. 
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either  of  these  estates.     The  estate   for  his 
own  life  will  not  merge  in  the  estate  of  which 
he  is  tenant  for  tlie  hfe  of  another  person, 
because  the  estate  for  the  hfe  of  that  person, 
is  less  than  the  estate  for  his  own   hfe;  and 
the  estate  for  the  hfe  of  the  other  person, 
will  not  merge  in  the  estate  for  his  own  life, 
because  the   estate  for   his  own  life   is   the 
larger  estate,  and  first  in  order  of  time;  and 
there  cannot  ever  be  any  merger  unless  the 
precedent  estate  may  merge  in  the  more  re- 
mote estate.     The  opinion  expressed  in  the 
fourth  resolution  of  Lewis  Bozdess  case  cor- 
responds with   the    doctrine   now  advanced. 
The  conclusion  drawn  in  that  resolution  is, 
if  a  lease  be  made  for  life,  the  remainder  to 
the  husband  and  wife  in  special  tail,  the  hus- 
band dieth  without  issue,  now  is  the  wife  te- 
nant in  tail  after  possibility  of  this  remainder; 
and  if  the  tenant  for  life  surrendereth  to  her, 
as  he  may,  (for  the  hfe  of  him  in  remainder 
is  higher  than  the  life  of  another)  now  is  she 
tenant  in  tail  after  possibility  in  possession. 
This  point  is  further  illustrated  by  the  case 
of  several  limitations  by  the  same  instrument 
to  the  same  person,  for  distinct  estates,  one 
for  the  life  of  a  stranger,  the  other  for  the  life 
of  himself,  for  in  that  case  there  may  be  a 
mersrer. 

It  has  been  said  that  if  A.  is  tenant  for  his 
own  life  with  remainder  to  another  for  the 
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life  of  that  person,  and  the  lemainder-nian 
conveys  to  A.  that  the  estate  in  remainder 
will  be  merged  in  the  preceding  estate.  This 
position  confounds  all  distinctions  on  the 
learning  on  merger.  It  supposes  a  merger  of 
the  remainder  in  the  particular  estate  by 
which  it  is  preceded  and  by  which  it  is  sup- 
ported. Agreeably  to  this  opinion  the  re- 
mainder merges  in  the  estate  in  possession, 
while  the  doctrine  of  merger'  always  and  uni- 
formly requires  that  the  estate  in  possession 
should  be  implicated  in  and  absorbed  by  the 
estate  in  reversion  or  remainder.  It  is  true 
that  under  the  particular  circumstances  of  the 
case  which  has  been  noticed,  natural  reason 
makes  no  difference  whether  it  is  one  estate 
or  the  other  which  is  absorbed;  since  if  the 
estate  in  possession  is  the  one  to  have  conti- 
nuance, it  is  precisely  the  same,  in  point  of 
effect,  as  if  the  remainder  was  the  prior  estate 
and  merged  in  the  more  remote  one;  for  un- 
der one  case  as  well  as  the  other,  A.  would 
have  an  estate  for  his  life,  and  for  his  life 
only. 

By  admitting  the  estate  for  the  life  of  the 
party  himself  to  be  merged  in  the  estate  for 
the  life  of  another  person,  this  absurdity 
would  arise.  The  act  of  merger  would  in 
intendment  of  law  have  abridged  the  interest 
of  this  person,  and  given  him  an  estate  for 
the  life  of  another  person,  instead  of  an  estate 

Q  2 
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for  his  own  life,  while  it  is  acknowledged  and 
clearly  settled  that  an  estate  for  the  life  of 
another  person  is,  as  to  enery  man,  of  less 
value,  and  in  legal  intendment,  of  less  extent, 
than  an  estate  for  his  own  life. 

The  doctrine  of  merger  universally  requires 
that  the  estate  in  remainder  or  reversion  shall 
in  a  legal  acceptation  at  least  be  sufficiently 
large  to  comprise  the  estate  which  is  merged; 
and  therefore  it  is  aPTced  that  an  estate  for 
life  and  a  remainder  for  years  may  continue 
in  the  same  person  unaffected  by  the  doctrine 
of  mercjer. 

With  the  exception  which  has  been  noticed, 
estates  for  life  appear  to  be  all  of  the  same 
extent;  and  therefore  it  seems  perfectly  con- 
sonant with  the  rules  of  law,  that  an  estate 
for  the  life  of  one  person  should  merge  in  an 
estate  for  the  life  of  another  person,  even 
when  neither  of  these  estates  is  for  the  life  of 
him  who  has  the  more  remote  interest,  (/') 
viz.  the  estate  in  reversion  or  remainder. 
Thus,  in  some  cases  it  may  happen,  that  there 
is  tenant  for  his  own  life,  remainder  or  rever- 
sion to  another  person,  for  the  life  of  a 
stranger,  and  it  should  seem  on  principle, 
that  the  estate  for  life  in  possession  would, 
on  its  vestins:  in  the  owner  of  the  estate  for 

(/)  Yet  see  Leiois  Bowles's  case,  11  Rep.  77.  3d  resolution.    And 
Q.  if  law. 

A-.^^  /i^^rzrX    3J<,^/t^  /5  J.  M^^/d,  ^ 
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life,  ill  reversion,  or  remainder,  merge  in  the 
estate  in  reversion  or  remainder.  For  as  to 
the  owner  of  tlie  estate  in  reversion,  or  re- 
mainder, that  estate,  and  the  estate  in  pos- 
session, are  both  of  the  same  extent.  As 
neither  of  the  estates  is  for  his  own  hfe,  each 
estate  is,  in  point  of  law,  equally  valuable  to 
him,  and  of  the  same  extent;  comprising  the 
same  relative  degree  of  interest.  But  when 
the  estate  in  possession  is  for  the  life  of  him 
who  is  tenant  of  the  estate  for  life  in  remain- 
der or  reversion,  and  the  estate  in  reversion 
or  remainder,  is  not  for  his  own  life,  then  it 
seems  there  cannot  be  any  merger.  This  is 
on  the  ground  that  the  estate  in  reversion  or 
remainder  is  not  as  large  as  the  estate  in  pos- 
session ;  and  this  circumstance,  as  has  been 
frequently  noticed,  is  essentially  necessary  to 
the  application  of  the  doctrine  of  merger  to 
the  several  estates. 

The  student,  however,  should  be  apprized 
that_^there  is  a  passage  in  Lord  Coke,  (g)  to 
the  effect,  that  if  a  man  leaseth  to  A.  during 
the  life  of  B.  remainder  to  him,  during  the 
Hfe  of  C.  if  he  connnit  waste,  an  action  of 
waste  shall  lie  aj^ainst  him.  From  the  con- 
text,  the  reason  may  be  collected  to  be,  be- 
cause he  himself  committeth  the  waste,  and 
docth    the   wrong;    and    therefore   shall    not 

(.7)   I  lust.  2Ud. 
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excuse  himscU'  lor  his  coiiuiiitting  of  waste  in 
respect  he  hiinselthath  the  remainder.  Lord 
C'o/fe,  therefore,  assumed  that  one  estate 
for  Hfe  did  not  meroe  in  the  other.  But  it 
(Iocs  not  appear  that  the  point  of  merger  oc- 
curred to  Lord  Coke,  when  he  stated  tliese 
propositions.  If  the  several  estates  do  con- 
tinue distinct,  this  ma}'  be  another  difference 
arising  from  a  remainder,  as  distinguished 
from  a  reversion.  And  it  is  felt  that  the 
case  put  by  Lord  Coke,  and  the  third  resolu- 
tion in  Lewis  Boxdess  case,  favor  the  doctrine 
that  tliere  cannot  be  any  merger  as  between 
equal  estates. 

Whatever  may  be  the  law  on  the  merger  of 
one  estate  for  life,  in  another  estate  for  life, 
when  neither  of  these  estates  is  for  the  life  of 
the  person  who  is  the  owner  of  the  estate 
in  reversion  or  remainder  (being  the  more 
remote  interest)  yet  it  ^is  generally,  perhaps 
nniversally  allowed,  that  there  will  be  a 
merger,  when  the  estate  in  reversion  or  re- 
mainder is  held  by  the  tenant  of  that  estate, 
ibr  his  own  life. — This  point  iiows  of  neces- 
sity from  the  position  in  Lewis  Bowles's  case, 
that  if  the  lease  be  made  for  the  term  of 
another's  life,  without  impeachment  of 
waste,  the  remainder  to  himself  for  his  own 
life,  he  is  punishable  for  waste.     The  reason 

(li)  1 1  Rep.  bo. 
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assigned  in  the  report  is,  that  the  first  estate 
is  gone,  and  drowned.  That  it  was  gone 
or  drowned,  was  the  consequence  of  the 
merger. 

This  last  authority  affords  two  other  points 
deserving  of  notice  ;  first,  the  prior  estate 
was  afiected  and  annihilated,  by  the  doctrine 
of  merger,  notwithstanding  that  estate,  and 
also  the  remainder,  in  which  the  other 
estates  did  merge,  were  both  limited  by  the 
same  instrument ;  and  notwithstanding  it  was 
most  clearly  the  intention  of  the  parties,  that 
the  same  person  should  have  the  land  for  the 
several  times  of  enjoyment  expressed  by  the 
different  limitations  of  the  respective  estates  : 
secondly,  that  the  qualities  annexed  to  an 
estate  of  freehold,  as  well  as  to  an  estate 
for  years,  which  merges,  will  be  extinguished 
on  the  annihilation  of  that  estate  by  merger. 

This  being  the  construction  on  several 
estates  limited  by  the  same  deed,  for  different 
lives,  it  is  material  to  consider  the  mode 
proper  to  be  observed  in  practice  to  prevent 
the  conseciuence  of  merger,  when  it  is  the  in- 
tention of  t!ie  parties,  that  the  lands  should 
be  held  and  enjoyed  for  the  period  of  the  se- 
veral lives. 

It  is  agreed,  and  the  case  oClloss,  5  Rep.  (/) 
is   an  authority  decisive  on  this  point,  that 

(j)   Ross's  case,  Utty  Dnle's  c;ise,  supra.     1  ru!,l.  4tf.  a. 
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a  limitation  to  a  person  for  the   several  lives 
of   himself,    and    of  another    person,    gives 
only  one  estate,  with  one  undivided   time  of 
continuance,    and    not   several  and    distinct 
estates.      Therefore    there     cannot    be    any 
merger  of  the  time  for  one  life,  in  the  time 
for  another   life.      This  authority  then   sug- 
gests  the   form    of  limitation    proper  to  be 
adopted  in  those  cases  in  v/hich  the  intention 
is    to    give    the    right    of     enjoyment     for 
several   lives.     And    when    the   intention  is, 
that   the    privilege   of    being   exempt   from 
waste  should  be  annexed  to  that  estate,  only 
during  the  life  of  one  of  those  persons,  the 
clause  for  exempting  the  owner    from  im- 
peachment for  waste,  may  be  expressed   in 
apposite  terms,  corresponding  with   that  in- 
tention.    It  may,  in  so  many  Avords,  declare 
that    the    exemption  from    impeachment  of 
waste,    or,  which  is   the  same  in  effect,  the 
privilege  of    committing  waste,  shall  be  en- 
joyed only  for  one  of  the  lives,  or  after  the 
death  of  one  of  the   lives,  then  for  another 
life;  or  from  a  particular   period   or  event, 
during  one  or  more  of  the  lives  ;  or   till    a 
particular    period   or   event :    thus    limiting 
and  confining  the  .period,  as  the  intention  re- 
quires that  it  should  be  restrained. 

Of  the  efficacy  of  a  provision  of  this  sort 
there  does  not  exist  any  well  founded  ground 
for  doubt.    The  mode  which  has  been  recom- 
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mended  is  applicable  to  those  cases  only,  in 
which  the  period  of  enjoyment  for  several 
lives  is  to  be  in  continuation,  without  any 
interval.  The  observations  assume  the  in- 
tention to  be,  that  there  should  not  be  any 
intervenino;  estate.  When  there  is  to  be  an 
intervenino*  estate,  with  several  limitations 
to  the  same  person  for  several  lives,  the 
first  for  the  life  of  a  stranger,  another  for  the 
life  of  himself,  there  cannot  be  any  merger 
immediately.  Eventually  one  of  these  estates 
may  merge  in  another,  and  the  annihilation 
of  that  estate,  would  be  contrary  to  the  in- 
tention :  and  the  extinguishment  of  any  part 
of  the  intended  time  of  enjoyment  may  be 
prevented. 

It  may  be  done  effectually  by  limiting  the 
estates  to.  A.  for  the  life  of  C.  remainder  to 
B.  for  life,  remainder  to  A.  for  the  several 
lives  of  himself  and  of  C.  So  that  if  B. 
should  die  in  the  life-time  of  C.  and  of  A. 
then  the  estate  to  be  limited  to  A.  for  the  life 
of  C.  would  merge  in  the  estate  limited  to  A. 
for  the  lives  of  himself  and  C.  In  conse- 
(juence  of  the  merger,  the  estate  for  these 
several  lives  would  be  accelerated,  and  A. 
would  have  the  full  and  complete  extent  of 
interest  intended  for  him,  notwithstanding 
the  merger.  So  against  merger,  in  any  event 
provision  may  be  made,  by  limiting  the  estate 
for  one  of  the  lives,  to  a  trustee.     The  other 
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mode  is  equally  free  from  objection,  and  dis- 
plays more  accuracy. 

From  the  third  resolution  in  Lewis 
Bozcles's  case  it  may  be  collected,  that  in 
those  instances  in  which  several  estates  for 
the  life  of  the  tenant,  meet  in  him  ;  as  an 
estate  for  life  by  express  limitation,  and  an 
estate-tail  after  possibility  of  issue  extinct : 
one  estate  cannot  mersie  in  the  other.  In 
that  case  it  was  said,  "  because  the  wife  in 
"  the  case  at  bar,  had  the  estate  by  limita- 
"  tion  of  the  party,  and  the  estate  which 
"  she  had  in  the  remainder  of  the  tenant  in 
**  tail  after  possibility  was  not  a  larger  estate 
"  in  quantity,  it  could  not  drown  the  estate 
"  for  life.''  The  court,  however,  determined 
that  the  wife  was  intitled  to  the  benefit  of 
being  a  tenant  in  tail  after  possibility  of  issue 
extinct :  observing  that  though  the  wife  can- 
not claim  the  estate  of  a  tenant  in  tail,  after 
possibility,  yet  she  may  claim  the  privilege 
and  benefit  of  it ;  a  strange  doctrine,  and 
imnecessary  to  the  decision  after  the  resohi- 
tion  that  she  held  the  possession  under 
her  estate  for  life,  and  not  under  the  estate- 
tail  after  possibility. 

In  this  place  it  is  to  be  remembered  that  it 
is  in  reference  to  the  tenant  for  the  time  being 
that  the  term  for  his  own  life,  and  the  life  of 
another  person,  is  always  used. 

An   estate   which   in  the    tenancy  of  one 
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man  is  an  estate  for  his  own  life,  will,  on 
its  coming  into  the  tenancy  of  another  per- 
son, be  an  estate  pur  autre  vie.  Reverse 
the  case,  and  an  estate,  which  in  the  tenancy 
of  one  man,  will  be  an  estate  pur  autre  vie, 
will  on  its  coming  into  the  tenancy  of  the 
person  on  whose  life  it  is  held,  be  an  estate 
for  his  own  life. 

It  is  possible  that  a  man  may  have  an 
estate  for  the  life  of  a  stranger,  and  that 
another  person  may  have  an  estate  in 
reversion  or  remainder,  for  the  life  of  the 
former  tenant ;  or  the  order  of  their  estates 
may  be  changed,  and  the  estate  in  possession 
may  belong  to  another  person,  and  be  held 
for  the  life  of  the  reversioner  or  remainder- 
man. When  this  happens,  and  both  estates 
meet  in  one  person,  it  may  be  qnestioned 
whether  any  merger  would  take  place. 

No  decision  has  occurred  on  this  point. 
The  greater  probability  is  that  the  estate  in 
possession  will  merge.  Every  requisite 
for  merger  seems  to  concur  in  this  case.  At 
the  time  when  the  doctrine  of  mero^er  is  to 
operate,  if  it  can  have  any  effect  at  all,  the 
two  estates  are  inmiediately  expectant  on 
each  other,  and  the  estate  in  reversion  or  re- 
mainder is,  as  to  the  owner  of  that  estate,  as 
large  as  or  larger  than  the  more  remote  estate 
is  as  to  the  owner  or  tenant  of  that  estate. 
But  this  is  a  nice  point :  especially  when  the 
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second  estate  is  a  remainder  and  not  a  rever- 
sion. Under  these  circumstances  the  estates 
appear  in  all  respects  to  be  equal. 

It  has  been    already  noticed,    that  when 
an  estate  is    granted    to    an    individual    for 
several   lives    by   one  intire  limitation,    this 
is  an  entire  interest  with  one   undivided  time 
of  continuance  :  he  has  one  estate  which  is 
of  that  extent,  and  not  several  estates.     It 
follows,  and  the  conclusion  has  been  drawn, 
that  there  will  not  be  any  merger.      When 
there  is  an  estate  for  several  lives,  and  ano- 
ther  estate  merely   for   one  life,    and    these 
estates  meet  in  one  person,  it  may  be  ques- 
tioned whether  the  estate  in  possession  will 
merge.     It  may  be  objected  that  the  estate 
for  several  lives  is  larger  than  the  estate  for 
one  life.     In  this    objection    there  is  appa- 
rently   great    weight.       No    authority    has 
occurred,    from    which    the    law    applicable 
to  this  point  can  be  stated.     It  is  likely  that, 
following  the  primary  grounds  of  the  law  on 
merger,  the  courts  would  incline  to  the  opi- 
nion, that  the  determinations  on  merger  are 
sufficiently  strong  to  bring  this  case   within 
their  influence.     But  the  point  is  surrounded 
with  too  many  difficulties   to  admit  of  any 
certain  conclusion.     The  argument  in  favour 
of  merger,  is,  that   this  is  a  step  towards   the 
acceleration  of  the  reversion,  and  alters  the 
privity  of  tenure. 
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That  one  estate  for  life  will  or  will  not 
merge  in  another  estate  for  life,  when  the  se- 
veral owners  of  these  estates  join  in  convey- 
ing the  same  to  one  person,  by  one  limita- 
tion, is  deserving  of  particular  attention. 
For  the  reasons  to  be  advanced  in  a  succeed- 
ing chapter,  it  should  seem  that  the  right 
would  be  to  hold  for  the  several  lives,  and 
consequently  no  merger  would  take  place. 

Again,  any  estate  for  life  will  merge  in 
any  estate-tail :  for  an  estate-tail  of  any  de- 
nomination is  an  estate  of  inheritance  and 
larger  than  any  estate  of  mere  freehold ;  and 
by  the  accession  of  an  estate  for  life  to  an 
estate-tail,  the  estate  for  life  will  be  so  com- 
pletely annihilated,  that  the  fee  will  come 
into  possession,  immediately  on  the  determi- 
nation of  the  estate-tail  by  the  death  of  the 
tenant  in  tail  without  issue,  though  the  te- 
nant for  life  should  be  still  living.  Thus  in 
scire  facias  by  the  heir  of  I.  S.  to  execute  a 
fme,  under  a  remainder  limited  to  his  an- 
cestor, it  appeared  that  a  fine  was  levied  to 
A.  for  life,  the  remainder  to  I.  in  tail,  the  re- 
mainder in  fee  to  I.  S.  (b)  A.  surrendered  to 
I.  and  I.  S.  died,  and  J.  died  without  issue. 
The  plaintiff  brought  his  scire  facias,  as  the 
heir  of  I.  S.  to  execute  the  fine,  and  the  te- 
nant pleaded  that  after  the  death  of  I.  S.,  T. 
entered,   whoso   estate    he   had,    and   so   the 

{Ij)  Iko.  (\ljr.  Suncnc).  pi.  •'>. 
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fine  was  executed : — and  Finch,  contrary  to 
ThorpCy  held  that  it  was  a  full  surrender,  and 
that  thereby  the  estate  of  A.  was  nierp;ed  in 
the  estate-tail,  and  the  estate-tail  of  I.  exe- 
cuted and  his  wife  dowahle.  The  case  sup- 
poses a  surrender  in  fact.  In  this  respect 
the  law  on  surrender  and  on  merger  stand 
precisely  on  the  same  footing;  for  it  appears 
to  be  an  undeniable  position,  that  when  once 
an  estate  is  merged,  it  cannot  be  revived  in 
favor  of  the  person,  from  whom  the  estate 
passes  absolutely  into  the  tenancy  of  the  per- 
son by  whose  estate  it  is  merged. 

In  another  case  tenant  in  dower  (c)  leased 
her  estate  to  him  in  remainder  rendering 
rent. 

And  it  was  adjudged  to  be  a  good  surren- 
der, and  that  if  the  heir  in  reversion  was 
Avithin  age  he  should  be  in  ward,  and  should 
have  his  age,  and  in  a  writ  of  entry  should 
be  supposed  in  by  his  ancestor,  and  not  by 
the  feme,  and  yet  the  tenant  in  dower  was 
still  alive. 

It  may  be  observed  that  if  the  lease  had 
been  for  the  life  of  the  reversioner,  {d)  then 
the  lease  would  have  left  a  reversion  in  the 
tenant  in  dower,  and  this  reversion  would 
have  been  a  mesne  estate  sufficient  to  prevent 
a  merger  of  the  estate  of  the  tenant  in  dower. 


(c)   Brooke  Surr.  pi.  16.  [d]  Brooke  Surr.  p'.  17.     1 

Inst.  42.  a. 
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So  in  another  action  of  scire  facias  (e) 
upon  a  fine,  it  appeared  by  the  arguments 
that  where  a  fine  is  levied  to  husband  and 
wife  in  tail,  the  remainder  to  N.  in  fee,  and 
the  husband  dies  without  issue,  the  feme, 
being  now  tenant  in  tail  after  possibility  of 
issue  extinct,  leases  her  estate  [read  for  the 
period  of  her  life]  to  N.  who  had  issue  and 
dies,  the  issue  shall  not  maintain  scire  facias, 
to  execute  the  fine,  because  the  lease  to  N. 
the  ancestor,  was  a  surrender. 

From  the  same  deduction  it  follows  that 
any  estate  for  life  (f)  will  merge  in  the  fee. 

As  a  summary  of  some  of  the  distinctions, 
these  points  may  be  noticed. 

A.  and  B.  are  successive  tenants  for  their 
respective  lives,  A.  in  possession,  B.  in  rever- 
sion. 

1.  If  A.  grants  to  B.  the  estate  of  A. 
merges. 

2.  If  B.  grants  to  A.  there  is  no  merger. 

3.  If  A.  and  B.  jointly  and  by  one  instru- 
ment, grant  to  a  third  person,  there  is,  it 
should  seem,  no  merger. 

[p)  Brooke  Surr.  pi.  6.  (/)   1  Inst,  299,  b. 
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Of  the  Merger  of  Estates-tail. 

Generally  speaking,  it  is  a  rule  that  an  es- 
tate-tail, (g)  while  in  the  tenancy  of  the  te- 
nant in  tail,  and  descendible  to  the  issue 
inheritable  under  the  intail,  as  the  issue  in 
tail,  will  not  merge. 

Ao;ain,  estates-tail  when  chano-ed  into  de- 
terminable  fees,  or  into  estates-tail,  [li)  after 
possibility  of  issue  extinct,  may  merge.  That 
estates-tail  after  possibility  of  issue  extinct 
may  merge  is  already  proved. 

And  in  Hussef  sense,  cited  1  Rep.  49  b.  (?) 
the  Duke  of  Suffolk  was  seized  of  the  ad- 
vowson  of  Welbourne  in  the  county  of  Lin- 
coln in  tail,  with  the  reversion  to  the  king; 
and  the  duke  granted  the  advowson  *to  the 
king,  his  heirs  and  successors ;  and  after- 
wards the  statute  of  24  Hen.  8.  c.  21.  was 
passed.  By  that  statute,  the  estate-tail  was 
barred ;  and  the  king  granted  the  advowson 
^*to  another  in  fee  generally ;  and  it  was  held 
that  the  grant  was  good,  for  the  king  had 
only  one  fee  conjoined,  and  consolidated  in 
him  and  not  two  distinct  fees  ;  and  in  the 
commentary  on  this  case,  which  is  in  Hob. 
p.  323.  it  is  said  that  two  fee-simples,  that 
may  stand  in  several  persons  distinct,  when 

{[l]  IFiscoVs  case,  2  Rep.  60.  [h)  See  Plow.  560.  2  Bulstr, 

Yin.  Ahr.  Merger.  105.  Sir  VV.  Jones,  32. 

(/)  Cro.  Eliz.  119. 
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they  meet  in  one  person  cannot  do  so,  but 
the  greater  and  absolute  fee  doth  swallow  up 
the  base  and  limited  fee. 

So  in  the  Queen  v.  Austin  {k)  the  lands  of 
a  person  attainted  of  treason,  and  seized  of 
an  estate-tailj  with  the  reversion  to  the  queen 
were  vested  in  the  queen  by  act  of  parlia- 
ment ;  and  it  was  held  that  the  entail  was  ut- 
terly extinct  and  determined  ;  and  the  queen 
was  seised  of  her  old  fee-simple  executed,  and 
could  not  be  adjudged  in  of  a  fee-simple  de- 
terminable on  the  tail ;  for  then  there  would 
be  two  fee-simples  in  the  queen,  which  would 
be  absurd.  On  the  ground  of  extinguish- 
ment of  the  estate-tail,  by  failure  of  issue  in- 
heritable to  the  estate-tail,  it  was  ruled  that 
the  queen  was  seised  by  way  of  reverter,  a 
lease  derived  out  of  the  estate-tail  was 
avoided.  In  Needltam  and  Poole's  case,  Yel. 
149.  Dyer,  note  to  115  a.  the  lease  continued 
because  the  crown  claimed  under  a  title  con- 
ferred by  the  estate-tail,  Walkinglianis  case.  (/) 

So  in  Symons  and  Cudmore.  (m)  A  person 
who  was  tenant  in  tail  with  the  immediate 
reversion  in  fee  to  himself,  levied  a  fine  with 
proclamations,  and  it  was  held  that  the  right 
of  possession  under  the  reversion,  was  acce- 
lerated by  the  merger  of  the  time  of  the 
estate-tail:  and  it  was  observed,  if  it  should 


(A)  Dyer  115.  a.    Sec  Airlio  (/)     Plowd.  .-JGO. 

Peerage  Case.  3  Ahstr,  App.  (»')   4  Mod.  1. 

VOL.   III.  It 
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be  otliertvise,  there  should  be  two  fee-simples 
in  one  and  the  same  person;  a  qualified  fee, 
determinable  on  the  death  of  tenant  in  tail 
dying  without  issue,  and  an  absolute  fee  out 
of  the  reversioner,  which  could  not  be;  and 
agreeable  to  SalkelcVs  Rep.  the  court  pro- 
ceeded on  the  ground  that  two  fees  immedi- 
ately  expectant  upon  one  another  could  not 
subsist  in  the  same  person,  and  that  the  sta- 
tute of  Westminster,  havin«;  made  estates-tail 
a  kind  of  particular  estate,  (m)  they  are  (when 
the  protection  of  the  statute  is  gone  by  a  fine,) 
like  all  other  particular  estates,  subject  to  a 
merger  and  extinguishment  when  united  with 
the  absolute  fee. 

So  in  Shelburne  and  Biddulph,  tenant  in 
tail  (n)  with  the  remainder  in  fee  by  descent, 
(see  also  in  Kinaston  v.  Clerk,)  (o)  levied  a 
line,  and  it  was  held  that  the  time  of  the 
estates-tail  was  merged,  in  the  remainder  in 
fee.  The  consequence  was,  that  the  posses- 
sion depending  on  the  title  to  the  remainder 
in  fee,  became  chargeable  with  the  leases  and 
covenants  for  renewal  of  the  ancestor  of  the 
remainder-man. 

In  all  these  cases,  by  suffering  a  common 
recovery,  the  tenant  in  tail  might  have  en- 
larged his  estate-tail  into  a  fee-simple;  the 
recovery  would  have  barred  the  remainder  or 

(to)  See    also    Kinaston    v.  (n)  4  Bro.  P.  Case,  594. 

CUrk,  2  Atk.  204.  (o)  2  Atk.  204. 
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reversion  in  fee;  and  the  title  under  the  estate- 
tail  would  have  continued  discharged  from 
the  incumbrances  affecting  the  reversion,  or 
remainder  in  fee.  In  cases  of  this  descrip- 
tion considerable  caution  is  requisite  in  con- 
sidering whether  a  fine  should  be  levied  or  a 
recovery  suffered. 

As  a  general  rule  it  is  best  to  say  that  in 
all  cases  of  this  sort,  a  recovery  is  intitled  to 
a  decided  preference.  As  soon  as  the  fine 
has  been  levied,  the  error,  if  any  can  be  com- 
mitted, seems  to  be  complete.  A  recovery 
afterwards  suffered,  unless  it  be  part  of  the 
same  assurance,  by  reason  of  one  entire  agree- 
ment, cannot  separate  the  ownership  under 
the  estate-tail,  from  the  ownership  under  the 
reversion,  or  remainder  in  fee.  At  the  same 
time  it  is  admitted  that  when  the  fine  and  re- 
covery are  parts  of  the  same  assurance,  the 
estate-tail  will  by  means  of  the  recovery  be 
enlarged  into  a  fee-simple. 

When  a  tenant  in  tail  who  has  also  the  im- 
mediate reversion  or  remainder  in  fee-simple 
by  descent^  levies  a  fine  and  sells  the  lands,  it 
is  frequently  advised  on  the  part  of  a  pur- 
chaser, to  require  a  recovery  at  the  seller's 
expense. 

One  good  effect  certainly  may  arise  from 
the  recovery.  If  in  truth  there  be  any  inter- 
mediate estate  between  the  estate-tail  and  the 
reversion  or  remainder  in  fee,  the  recovery 
will  operate,   and  will   bar  the  remainder  or 

K  2 
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reversion  in  fee,  and  c:()iise(|iicntly  all  ostate^5 
and  interests  derived  out  of  the  same.  AVith 
this  view  the  recovery  is  a  measure  of  precau- 
tion, and  in  all  instances  in  which  there  is 
any  reason  to  expect  a  claim  of  title,  under 
the  reversion  or  remainder,  or  any  doubt  ex- 
ists whether  the  remainder  or  reversion  be- 
longed to  the  i^erson,  who  claimed  it,  or  there 
is  any  difficulty  in  ascertaining  the  construc- 
tion of  any  deed  or  will  on  which  the  title  to 
the  reversion  or  remainder  depends ;  in  all 
these  and  the  like  instances,  no  doubt  can 
be  entertained  of  the  security  arising  from 
or  as  a  consequence  the  preference  due  to  a 
recovery.  Under  such  circumstances  a  pur- 
chaser should  by  all  means  be  advised  to  take 
a  common  recovery  as  part  of  the  assuiance 
of  his  title.  But  he  has  no  right  to  a  reco- 
very at  the  expense  of  the  seller,  when  there 
is,  apparentli/,  a  good  title  under  the  fine. 

A  mere  suspicion  of  dormant  titles  depend- 
ing on,  or  affecting  the  remainder  or  rever- 
sion in  fee,  will  not  intitle  the  purchaser  to 
compel  the  vendor  to  defray  the  expense  of  a 
common  recovery,  or  to  make  the  want  of  a 
recovery,  unless  it  be  in  the  power  of  the  ven- 
dor to  procure  or  to  suffer  it,  an  objection  to 
the  completion  of  the  purchase.  The  reco- 
very is  a  measure  of  prudence  and  precaution 
only,  not  of  necessity;  and  if  a  purchaser  re- 
quire the  recovery  to  increase  his  security,  he 
ought  to  be  at  the  expense  of  the  assurance. 
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Even  although  tlie  issue  in  tail  are  not 
barred,  the  time  of  the  estate-tail  will  merge, 
or  rather  be  suspended,  subject  nevertheless, 
to  the  right  of  the  issue.  At  least  this  infer- 
ence may  be  drawn  from  Bacons  Abv.  Ch. 
Discontinuance.  It  is  there  said,  if  tenant  in 
tail  cnfeotf  the  donor,  this  is  not  any  discon- 
tinuance, because  the  donor  hath  the  immedi- 
ate estate,  and  it  operates  as  a  surrender ; 
and  passes  no  more  than  it  may  lawfully  pass. 
Litt.  §  535.  a.  1  Co.  140.  are  cited;  and  the 
case  is  elucidated  by  the  distinction,  that  if 
tenant  in  tail,  remainder  in  tail,  and  the  te- 
nant in  tail,  enfeoff  him  in  reversion  in  fee, 
this  is  a  discontinuance.  1  Co.  140.  Co. 
Litt.  3S5.  because  there  is  a  mesne  estate. 
Kelw.  42.  And  also  that  if  the  donee  en- 
feoff the  donor  and  a  stranger,  this  is  a  dis- 
continuance of  the  whole  land.  Co.  Litt. 
335.  a.  that  is  conditionally  if  the  stranger 
survived,  Dy.  12.   pi.  53.   Cro.  Car.  406. 

Besides,  it  seems  perfectly  consistent  with 
the  principles  of  law,  that  an  cstaibtail  con- 
verted into  a  base  fee,  as  against  all  persons 
except  the  heirs  in  tail,  should,  as  against  all 
persons,  except  these  heirs,  admit  of  merger, 
in  the  ultimate  remainder  or  reversion,  and  be 
absolute  as  between  the  parties,  and  be  void- 
abl(^  l)y  the  heirs  in  tail,  when  and  if  they 
should  establisli  their  title  as  such  heirs.  Let 
it  be  remembered,  however,  that  cstales-tail 
have  another  peculiarity  ;  for  a  tenant  in  tail 
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liaving  the  immediate  freehold,  as  such,  may 
make  a  discontinuance;  so  that,  if  he  convey 
by  fine,  or  feofTment,  to  the  pr(;judice  of  per- 
sons in  remainder  or  reversion,  he  conveys  or 
gives  a  fee-simple,  depending  on  a  new  title, 
and  the  former  owner  has  merely  a  right  of 
action:  and  though  he  should  obtain  this 
new  fee-simple,  there  would  not  be  any 
merger,  because  there  are  not  two  estates. 
There  is  one  estate,  and  the  entire  fee-simple; 
and  a  right  to  the  remainder  or  reversion  in 
fee.  Also  the  same  person  may  have  several 
estates-tail,  in  the  same  lands,  at  the  same 
time;  for  example,  an  estate  to  him,  and  the 
heirs  male  of  his  bod}^  or  any  other  special 
intail,  with  a  lemainder  or  reversion  in  tail, 
and  yet  both  estates  may  remain  separate 
and  distinct. 

Thus  the  larger  estate-tail  will  not  absorb 
or  merge  the  smaller  estate-tail.  Coukl 
merger  operate,  the  line  of  succession  under 
the  estate  in  tail  male  would  be  altered,  and 
this  the  law  will  not  admit. 

A  man  may  also  have  an  estate  in  tail 
general,  and  the  reversion  may  be  granted 
to  him  for  an  estate  in  tail  male,  (which  is 
an  inferior  estate)  (;?)  for  the  grant  of  the 
reversion  will  give  him  a  benefit.  It  will  pass 
the  services  during  the  estate  in  tail  male; 
and  thus  there  may  be  two  distinct  estates  in 

[n)  Badger  v.  Lloyd,  I  Lord  Raym,  523. 
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the  same  person,  giving  the  land  in  one  line 
of  succession,  and  the  services  in  a  different 
line  of  succession.  So  that  the  services  will 
be  suspended,  when  the  same  person  is  te- 
nant in  tail,  under  each  of  the  gifts,  and  be 
revived  when  tlie  lieir  in  general  in  tail,  and 
the  heir  under  the  2:ift  in  tail  male  are  dif- 
ferent  persons. 

But  when  one  [)erson  has  an  estate-tail, 
and  another  person  has  the  remainder  in 
fee,  and  the  remainder-man  makes  a  gift 
in  tail  out  of  the  remainder,  and  the  second 
gift  in  tail  does  not  embrace  a  larger  class 
of  heirs  than  the  original  intail,  the  gift  will 
be  nugatory,  and  for  that  reason  inoperative 
and  void  ;  though  the  gift  would  have  been 
good,  if  made  by  a  person  who  had  a  rever- 
sion, as  distinguished  from  a  remainder,  or 
had  been  made  even  by  a  person  who 
had  a  remainder  for  an  estate  in  general 
tail,  or  in  tail  female  or  the  like,  vvhen  the 
former  gift  was  in  tail  male,  or  in  any  spe- 
cial form  which  did  not  embrace  all  the 
heirs,  designated  to  take  under  the  second 
gift. 

'i'hus  in  Badge  J-  v.  Lloi/d  (o)  "  upon  a 
"  special  verdict  the  case  w^as  thus.  John 
"  Lloyd,  senior,  seised  of  the  lands  in  (pies- 
"  tion  in  lee,  conveyed  them  by  lease  and 
"  release  to  the  use  of  himself  for  ninety-nino 
"  years,  if  he  should  so  long  live,  remainder 

(o)   1  Lord  Kayiu.  523, 
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*'   (()  John  Iiis  son  lor  niiuily-ninc  years,  iflir* 
"  should  so  long  live,  remainder  to  EUzobclh, 
"  wife  of  John  the  son  for  her  life,  remainder 
"  to  trustees  and  their  heirs  during  the   lives 
*'  ot  the  two  Johns,  for  preserving  the  eontin- 
'*   gent    remainders,    remainder   to  the   lirst, 
"  Sec.  sons  of  John  the  younger  in  tail  male, 
"  remainder  to  John  the   elder   in    tail  male, 
"   remainder  to  John  the  elder   in  fee.     John 
"  the  elder  had   issue  ;    John     the  younger, 
**  Thomas,  Paul,  and  Peter.     John  the  elder 
"  made  his  will,  and  reeiting  the  settlement 
"  aforesaid,     devised     the     said     lands     in 
"  question    after    the    death    of    John    the 
"  younger    without   issue  male    to    Thomas, 
"  and    after  the  death    of  Thomas  without 
"  issue  male  to  Paul',  and  if  Paul  should  die 
"  without  issue  male,  and  none  of  his  bio- 
"  thers    living,  then  to  Peter  and  his   heirs 
"  for  ever.     And  in  the  will,  there  are  these 
"  words,  viz.  '  Lastly  my  will  and   meaning 
"   is,   that  all  my  estates  in  lands  whatsoever, 
"  shall  come  and  descend  unto  my  name  and 
"  posterity,  as   is   before  specified,   and  not 
"  to  strangers  ;  and  whichsoever  of  my  sons 
*'  shall   survive  and   live  lonwr  than  all  the 
"  rest  of  his  brothers,  then  he  to  possess  and 
"  enjoy  all   my  estates  to    him  and  his  heirs 
"  for  ever ;  yet,  if  it  shall   so   happen  (as  I 
*'  trust  in   God  it  will   not)  that  none  of  my 
♦*  sons  shall  have  issue  male,  but  daughters, 
"  then  1  will  that  their  daughters  shall  inherit 
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**  my  estate  among  them/  John  the  elder 
*'  died.  John  the  younger  suffered  a  eom- 
"  mon  recovery  to  the  use  of  liimself  for  hfe, 
"  remainder  to  his  wife  for  life,  remainder 
"  to  the  heirs  male  of  their  two  bodies, 
"  remainder  to  the  use  of  the  will  of  Johii 
"  the  elder,  <&c."  The  judgment  applicable 
to  this  point  is  in  these  terms : 

"  Objection.     That  the  estate-tail  in  Johji 
'"  the  elder,  will  destroy  this  devise.     As  if  A. 
"  was  tenant  for  life,  remainder  to  B.  his  son 
"  in  tail  male,  remainder  to  A.  and  the  heirs 
•"  male  of  his  body,  remainder  to  A.  in  fee, 
"  A.  has  issue  another  son  C.  and  devises  his 
"  remainder,  after  the  death  of  B.  without  is- 
"  sue  to  C.  his  second  son  in  tail  male.     It 
"  was  objected,  that  this  devise  could  never 
"  take  effect,  and,  therefore,  that  it  was  ill, 
*'  because  the  estate  tail  in  the  father  will 
"  descend  in   the  same  order,  and  interpose 
"  between  the  estate  devised  by  the  will,  and 
"  the  devisees  respectively  will  take  the  old 
"  intail  by  descent,  which  wdll  exclude  the 
"  new  estates  limited  by  the  will;  and  the 
"  devise   of  a    remainder,   which  can   never 
"  take  effect  in  possession,  is  void.     So  here 
"  because  the  tail  devised  by  the  will,  cannot 
"  by  any  possibility  take  effect  in  any  of  the 
"  sons,  because  they  ought  to  take  by  the  old 
"  intail  as  heirs  male  to  John  the  father,  and 
"  the  devise  gives  no  more  nor  otherwise  than 
"  they  take  by  the  intail,  and  therefore  it  is 
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"  void.     The  which  is  apparent,  by  the  com- 

"  parison  of  the  descents;  for  the  estate-tail 

"  devised  by  the  will,   expires   cerjuis  passiOus 

"  with  the  estate-tail  in   John  the  elder,  and 

"  therefore,  if  the  fee  in  John  the  elder,  out 

"  of  which  this  devise  takes  effect,  was  a  re- 

"  mainder,  it  would  be  void.     But  here,  in 

"  this  case,  it  is  a  reversion  ;    and  though 

"  such  a  bequest  of  a  remainder  would   be 

"  ill,   yet   it   will   be   good    of  a   reversion, 

"  though  it  could  never,  by  any  possibility, 

"  take  effect  in  possession.     And  this  is  the 

"  express  difference  in  Cholmlei/'s  case,  2  Co. 

"  51.   a.      And  the  reason   is,    because   te- 

"  nant  in  tail  holds  of  him  in  the  reversion, 

"  and  he  of  the  chief  lord.     If  a  man  makes 

"  a  feoffment  in   fee  to  the  use  of  himself 

"  for  life,    remainder   to    his  first    son,    &c. 

"  in  tail,  remainder  to  himself,  and  the  heirs 

"  male  of  his  body,   remainder   to  himself, 

"  and    his    heirs,    he  has   but  a   reversion  : 

"  and   though  the  tail  devised  out  of  it,  can 

"  never  take  effect  in  possession,   yet  it  is  a 

"  good  devise  of  such  estate  in  reversion  ;  for 

"  John  the  brother  will  hold  of  Thomas,  and 

^'  r//o?was  of  the  chief  lord,  and  the  lord  shall 

"  avow  upon  Tliomas  modo  et forma  prcedicta; 

"  so  that  it  creates  a  seignory  and  tenancy, 

*'  though  it  can  never  take  effect  in  posses- 

"  sion,   and  this  is  a  sound   diversity.     But 

"  then,  supposing  that  this  fee  in  John  the  fa- 

"  ther  had  been  a  remainder,  and  so  the  de- 
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"  vises  in  the  will  void,  yet  the  lessor  of  the 
"  plaintiff  will  have  a  good  title ;  for  the 
"  words  of  the  will  sufficientl}^  explain  the 
"  intent  of  the  testator,  and  the  limitation 
"  will  be  good/' 

Let  it  also  be  called  to  mind,  that  when 
several  estates-tail,  and  the  remainder  or  re- 
version in  fee,  become  united  in  the  same 
person,  and  the  estates-tail  are  converted 
into  base  fees,  or  are  deprived  of  their 
quality  of  descending  to  the  heirs  in  tail,  the 
times  or  ownership  under  the  estates-tail, 
will  (with  the  exceptions  noticed  under  a 
subsequent  division,  when  several  owners  of 
distinct  estates  join  in  one  and  the  same  con- 
veyance) merge  in  the  remainder  or  reversion 
in  fee. 

When  a  person  having  several  estates-tail, 
and  the  remainder  or  reversion  in  fee  by  de- 
scent, levies  a  fine  instead  of  suffering  a  reco- 
-very,  it  is  expedient  in  most  cases,  that  he 
should  in  the  first  place  join  in  a  demise 
creating  a  term  of  one  thousand  years  or 
some  other  term,  in  trust  for  the  purchaser 
or  mortgagee.  Such  term  would  be  a  pro- 
tection from  a  merger,  if  any,  as  the  term 
would  be  derived  out  of  the  several  estates, 
and  would  continue  in  right  of  each  estate, 
notwithstanding  its  mero'cr. 

A  question  to  be  examined  is,  whether 
one  of  two  estates-tail  may  merge  in  another 
estate-tail,    when     the     line     of    succession 
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under  each  intail,  is  precisely  the  same, 
Miul  the  reversionary  estate  is  co-exten- 
sive witli  the  preceding  estate.  Unless 
these  circumstances  concur,  there  is  every 
reason  to  conclude  that  the  estate-tail  would 
not  merge.  It  should  seem  that  it  would 
not  merge  under  any  circumstances,  for  it 
may  be  to  the  prejudice  of  the  issue  in  tail, 
especially  when  the  title  to  one  estate-tail  is 
not  as  2;ood  as  the  title  to  the  other  estate- 
tail.  The  case  of  Crocker  v.  Kelseij  (a)  in 
Bridgman,  is  material  only  to  shew  that  an 
estate-tail  may  continue,  notwithstanding  it 
is  determined  as  to  the  issue,  so  as  to  lose 
those  qualities  which  confer  a  title  on  the 
issue  as  heir  in  tail. 

W  hether  one  estate-tail  may  or  may  not 
n)erge  in  another,  depends  in  some  degree  on 
the  authority  of  Beaiimond's  case,  otherwise 
Baker  v.  JFillis  (b).  In  that  case,  husband 
and  wife  were  tenants  in  special  tail,  by  in- 
tireties,  with  remainder  to  the  husband. 
The  husband  alone  levied  a  fine  with  procla- 
mations, and  conveyed  to  the  Earl  of  Hun- 
tingdon, in  fee.  The  husband  died,  leaving 
issue.  'J'he  wife  entered ;  and  the  Earl  of 
Huntingdon,  reciting  that  the  said  Elizabeth 
IkUI  the  tenements  in  tail,  remainder  ex- 
pectant to  the  right  heirs  of  the  earl,  ratified, 

{«)  Cro.  J.  688.  Bridg.  29.  (h)  9  Rep.   138.  Cro.  Cur. 

See  hIso  Sir  G.  Brvwii's  case.      47b". 
■J  Rep.  50.  b.        • 
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assured,  and  confirmed  to  the  said  Elizabeth 
all  her  estate,  right,  title,  and  interest  in  the 
said  tenements,  habendum  to  the  said  Eliza- 
beth, and  the  heirs  of  the  body  of  her  and  the 
said  J.  Beaiimoiid  engendered. 

It  was  agreed  that  the  fine  of  the  father 
was  a  complete  bar  to  the  right  of  the  issue 
of  the  husband  and  wife  under  the  original 
intail,  and  that  the  wife  still  continued 
absolute  and  complete  tenant  in  tail.  Hence 
arose  the  question,  whether  under  the  con- 
firmation she  had  an  estate-tail  descendible 
to  her  issue  in-tail.  And  by  Coke,  (c)  "  Judg- 
"  ment  ought  to  be  given  for  the  plaintiff. 
"  First,  I  agreed  that  the  fine  with  })rocla- 
"  mations  was  an  absolute  bar  and  discharge 
"  of  the  estate-tail  against  John  Beaiwwnd, 
"  and  the  heirs  of  his  body,  by  the  express 
"  words  of  the  statute  of  32  Hen.  8.  and  it 
"  is  quasi  extinct  against  him  by  the  fine. 
"  Vid.  Co.  lib.  3  fol.  51.  Sir  George  Brown's 
"  case,  and  5  H.  7-  30.  Secondly— 1  agreed, 
"  that  when  Elizabeth  entered  within  the 
"  five  years  after  the  death  of  John  Beau- 
"  mond,  who  levied  the  fine,  she  is  abso- 
"  lute  tenant  in-tail  ;  for  the  fine  quoad  the 
"  said  Elizabeth  is  absohitely  avoided,  and 
"  she  is  in,  as  in  her  former  estate,  which 
"  is  an  absolute  estate-tail,  and  no  tail  after 
"  possibility  of  issue  extinct  ;  and  if  she  be 
"  to  sue   any  real    action,    she    is  to   name 

(c)  Cio.  J.  478. 
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"  herself  tenant  in-tail,  Vid.   Dy.  331.  and 

*'  351.      Thirdly,   that,   notwithstanchng  the 

"  estate-tail   is  barred   by  the  fine,  yet  this 

"  confirmation,    being    by    indenture,    hath 

"  revived    the   estate-tail ;    for   although   he 

"  in  reversion   by   reason    of    the   fine   may 

"  enter,  and  have  the  land,  and  the  issue 

"  after  the  death  of  the  wife  is  barred,   to 

"  claim  it;   yet  by  this  confirmation  he  in 

"  reversion   hath   excluded    himself  a<>;ainst 

"  his  confirmation,  to  claim  it;  for  he  may 

"  exclude  himself  of  his  estate  ;  and  as  he 

"  may  avoid,  so  he  may  confirm,  Vid.  Coke 

"  lib.    1.  A?ine   Mayos  case,    II    H.  7-   28. 

"  N.  B.  98,  a. ;  where  tenant  in  ancient  de- 

"  mesne  levies  a  fine,  &c.  and  although   at 

*'  the  time  of  the  confirmation   he  had   no- 

"  thing   to  confirm,   and   his  words   of  con- 

"  firmation  will  not  add  to  the  estate  of  the 

"  wife  who  had  an  estate-tail ;   yet  by  the 

"  words  hahendum  the  tenements,  there  is  a 

"  new  estate-tail   extracted   out   of  the  re- 

"  version,   and   settled   in   Elizabeth,   so   as 

"  that    confirmation    is    quasi    perficiens    et 

"  crescejis ;    and    as    the   case   in    Littleton, 

"  feme  tenant  for  life,   takes  a  husband,  a 

"  confirmation    to    the    husband    and    wife, 

"  habendum    the   land    to    them,    increaseth 

"  the   estate  to   the  husband,    Coke,  lib.    Q. 

"  13.9.   b.     And   whereas    it   was    held    that 

"  she  had  as  great  an  estate   before,  as  she 

"  had    by    the    confirmation,    and    therefore 


ON  MERGER.  255 

the  confirmation  was  void ;  I  held  that 
although  she  had  an  estate-tail,  yet  she 
takes  by  the  confirmation ;  for  a  deed 
shall  never  be  void,  when  by  any  intend- 
ment it  may  be  allowed  to  be  good,  and 
to  have  any  operation  ;  and  she  takes  it 
for  the  benefit  of  the  heirs  of  her  and  her 
husband's  body ;  and  although  the  heir  be 
barred  by  the  fine,  yet  he  is  restored  to 
the  estate-tail  by  the  confirmation  ;  for  as 
the  fine  was  an  estoppel  to  the  heir  to 
claim  against  the  fine  ;  so  the  indenture 
of  confirmation  is  an  estoppel  to  him  in 
reversion,  to  say,  that  he  shall  not  hold 
it  in  tail,  and  there  it  is  an  estoppel 
against  an  estoppel,  which  sets  the  matter 
at  large,  as  it  is  Coke  Lit.  352.  b.  12  H. 
7.  4.  And  although  it  was  said  by  my 
brother  Berkeley^  that  the  Earl  of  Hun- 
tingdon hath  but  a  possibility  to  have  it 
after  the  death  of  Elizabeth,  and  that  he 
hath  it  but  as  an  occupant,  to  have  and 
enjoy  it  during  the  time  that  John  Bean- 
mond  had  issue  of  the  said  Elizabeth,  I 
utterly  denied,  that  he  hath  but  a  possi- 
bility ;  for  he  hath  it  as  in  right  of  his 
reversion,  if  his  confirmation  had  not 
barred  him,  and  that  appears  by  Austin's 
case  in  Plowdens  Connnentaries,  and  in 
38  and  39  Eliz.  Hussei/'s  case,  where  an 
estate  is  barred,  or  (Hscharged,  or  dis- 
tinct, as  Sir  George   Brown  s  case,   Coki^ 
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"  111).  3.  fo.  50.  terms   it,  where   lie  in  revci'-' 
"  sion  shall  have  it,  as  in  point  of  reversion, 
"  and  if  he  hath  but  a  possibihty,  yet  that 
"  may  be  well  transferred   by  eonhrmation 
"  or  release,  to  him  who  hath  the  possession 
"  of  the  land,  as  it  is  resolved,  Coke  lib.  4. 
"  fol.  64.  Fulwood's  case,  and  lib.  10.  fol.  48. 
"  a.  Lampet's  case  ;  and  as  it  is  holden  Coke 
"  lib.  1.  Corhett's  case,  that  there  is  no  con- 
"  dition,    proviso,    or   any  other    title,    but 
"  may  by  apt  words  be  determined,  the  one 
"  way  or   the   other ;    so  here   every  party 
"  agreeing   the  estate-tail    shall   be  revived, 
"  or  at  leastwise  newly  created,  and  the  law 
"  shall    adjudge    it   according    to    their   in- 
"  terest :  [d)  and  therefore  I  was  of  opinion, 
"  that   Judgment   should    be   given   for    the 
"  plaintitf.     But  Jones  and  Brampton^  Chief 
"  Justice,  deferred  their  arguments  that  day, 
"  hearing  that  the  parties  were  about  agree- 
"  ment :  and  afterwards,  by  our  means,  they 
"  compounded,    and    Sir    John    Bcauniond 
"  agreed   to  pay  five  thousand    pounds,  and 
"  the  others  agreed  to  assure  the  estate  by 
"  fine  or  otherwise,  &c.     Et  sic  materia  pj^ce^ 
"  dicta  sopita  fuit,  and  no  judgment  given. 
*'  But  Jones  told   me  that  he  was  clear  of 
"  opinion   that  the  plaintiff  had  good   title, 
"  and  that   the  confirmation   was  good,  and 
"  created  a  good  estate  in  Elizabeth  descend- 
"  ible  to  her  heirs." 

('/)  Read  "  intent." 
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To  the  point  now  under  consideration  it 
is  difficult  to  draw  any  conclusion.  It  seems, 
however,  that  the  wife  had  the  same  estate 
and  degree  of  interest  after  as  before  the 
confirmation.  The  only  effect  of  the  con- 
firmation, if  it  had  any  effect,  was,  to  re- 
vive the  descendible  quality  of  the  estate- 
tail  in  favor  of  the  heirs  in  tail.  In  case  the 
confirming  party  had  had  a  reversion,  then  it 
would  be  quite  consistent  that  the  confirma- 
tion should,  by  way  of  enlargment,  have 
given  a  new  estate-tail,  which  modified  the 
fee  as  derived  from  the  original  intail ;  thus 
leaving  the  title  to  depend  on  the  old  intail 
as  changed  into  a  base  fee,  which  in  its  turn, 
became  descendible  to  the  heirs  in  tail. 


On  the  Merger  of  determinable  and  qualified 

Fees. 


Determinable  fees,  qualified  fees,  and  con- 
ditional fees,  will  merge  in  the  fee-simple, 
or  in  any  fee  of  the  same  or  larger  extent ; 
in  short,  in  any  fee,  not  being  a  fee-tail. 
Whether  it  will  merge  in  a  fee-tail,  cannot 
be  collected  from  any  authority  ;  since  on 
this  point,  unless  the  case  of  Beaumond,  or 
Baker  and  fVilliSy  cited  in  the  last  division  be 
an  authority,  the  books  are  silent. 

VOL.   III.  s 
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At   first   view,    it  may  appear  that    there 
cannot  be  any  fee  after  a  fee.     Certainly  it 
is  aa   axiom   of  law,    that   one    fee   cannot 
depend  on  another  fee  by  the  grant  of  the 
part}'.      But   it  must    be   remembered    that 
on  the  construction   of  the  statute  de  donis, 
there    may   at   the   same    time,    be   several 
estates-tail,    and   a   remainder    or   reversion 
in  fee  by  the  grant  of  the  party ;  and  that 
a   fine   with    proclamations    will    dock    the 
intail,   and  take   away  the   privilege  of  the 
issue  under  this  statute  ;  and  when  the  issue 
are  barred,  the  estate  which  originally  was  an 
intail  will  become   a  base   or  determinable 
fee.     So  also  a  grant  by  a  tenant  in  tail  of 
all  his  estate,  passes  a  determinable  fee  sub- 
ject to  be  avoided  by  his   issue.     By  these 
means,  there  may  be  a  base  or  determinable 
fee,  {a)  and  also  an  estate-tail,  or  several  de- 
terminable  fees,   in   the  same   land,   at  the 
same  time. 

These  observations  shew  that  the  ques- 
tion may  arise ;  and  when  it  arises,  there 
are  strons;  grounds  to  contend  that  the  base 
or  determinable  fee,  which  is  the  first  in  order 
of  time,  will  merge  in  the  immediate  rever- 
sion or  remainder,  when  the  same  is  held 
for  an  estate,  either  in  fee  or  in  fee-tail. 
To  raise  the  question,  it  must  of  necessity 
be  admitted,  that  the  base  or  determinable 

(a)  Machd  v.  Clarlie,  2  Lord  Raym.  778. 
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fee,  depends  in  point  of  title  on  an  estate- 
tail,  and  also,  that  there  is  a  remainder  or 
reversion  in  fee  or  in  tail,  as  large  as  that 
base  or  determinable  fee,  to  which  the  ques- 
tion of  merger  is  to  be  applied  ;  and  under 
these  circumstances,  the  argument  is  in  favour 
of  a  meroer. 

And   in  Good  title   on   the  demise  of  Far- 
7ner  v.  Searle  et  U.v.  (b)  the  fee  was  devised 
to  the  heir  at  law,  subject  to  an  executory 
devise,   and   the    interest   under  that  execu- 
tory devise  descended  to  the  heir  of  the  tes- 
tator before  his  own  estate  determined  ;  and 
in  that  case,  as  more  fully  stated  in  a  manu- 
script  report,   Mr.  J.   Bathurst  said   it  was 
certain    that   where   two   fees   met,    the  one 
swallowed     up     the    other.       But     Justice 
Clive  had  expressed  himself  in  terms  which 
shew  that  he  was  of  a  dilTerent  opinion  :    he 
said  he  thought  there  was  no  meiger ;    that 
the  qualified  fee  and  absolute  fee   were  dis- 
tinct.     And   C.  J.   fniles,   in   delivering   his 
opinion  on  that  case,  declared  he  could  not 
see   there   was   any  merger   at   all  ;    but   he 
added,   if  there  was   a  merger,    that   would 
not   help    the    plaintiff,    because    the    lesser 
estate   must  merge  in   the  greater,   one  fee 
in   another ;    and   in   that  case   George^  the 
devisee,  had   nothing   but  what  came  from, 
and  must  descend  on  the  part  of  the  grand- 

)  [h)  2  Wils.  29. 

s  2 
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mother.  On  this  case  it  is  observable  tliat 
the  heir  had  not  tu  o  estates  ;  lie  had  one  es- 
tate ;  and  beyond  that,  at  the  utmost,  only  a 
possibihty  by  descent.  It  seems  clear  that 
by  the  devise  he  took  an  estate  in  fee.  It  is 
therefore  impossible  he  could  take  the  fee, 
as  a  vested  estate  by  descent.  Even  in  a 
uill,  two  subsisting  estates  in  fee,  neither 
being  an  estate-tail,  cannot  be  created  by 
express  limitation :  one  must  be  an  alter- 
native or  substitute  for  the  other.  Of  course 
one  must  be  an  executory  interest ;  and 
Avhen  the  fee  which  is  devised  gives  a  vested 
interest,  though  it  be  subject  to  be  defeated, 
no  fee  can  descend  ;  at  the  utmost  nothing 
more  than  the  right  to  the  fee,  on  a  parti- 
cular event  can  descend.  However  the  pos- 
sibility did  descend  from  the  grandmother 
to  the  heir,  and  the  heirs  of  the  grandmother 
were  held  intitled  by  descent  in  the  events 
which  had  happened,  (c)  It  has  been  doubted 
whether  the  heir  takes  by  purchase  or  de- 
scent, when  the  fee  is  devised  to  him<  subject 
to  an  executory  devise.  As  the  quality  of 
his  estate  is  altered  ;  as  he  takes  a  fee  with 
a  qualification,  instead  of  a  fee  absolutely, 
the  prevailing  opinion  has  been  that  he  takes 
under  the  will,  so  that  his  estate  will  be 
descendible  from  him  as  the  first  purchaser. 
Scott  V.  Scott  (d)   is  an  authority  for  this 

(c)  See  aho  Vincent  v.JVJiite,  [d]  Amb.  383. 

infra. 
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conclusion.  That  case  is  overruled  by  Doe 
V.  Temins^  1  Barn,  and  Aid.  535.  and  the 
latter  case  will,  in  all  probability,  lead  to  a 
further  investigation  of  the  point.  On  this 
j)oint  a  more  copious  discussion  will  be  found 
in  considering  to  what  extent  a  descent  may 
be  affected  by  merger,  (e) 

And  it  may  be  assumed  as  a  general  rule 
that  as  often  as  an  estate  of  inferior  degree, 
will  mero;e  in  the  estate  next  in  order  ol" 
precedence,  it  will  merge  in  any  other  estate, 
which  would  cause  the  merger  of  that  estate 
itself;  ^nd  so  on  progressivel}^  Thus,  an 
estate  for  years,  or  any  other  estate,  not 
privileged  from  merger,  will  merge  in  an 
estate  of  fee-simple ;  because  an  estate  for 
years  will  merge  in  an  estate  for  life,  and 
an  estate  for  life  will  merge  in  an  estate  in 
fee.  Hence  the  conclusion  drawn  by  Viner 
from  JViscott's  case,  that  where  the  inherit- 
ance comes  to  the  particular  estate,  whether 
it  is  by  the  act  of  God,  the  law,  or  the  party, 
the  particular  estate  is  drowned.  In  its 
general  tendency,  and  with  a  view  to  several 
estates  held  in  the  same  right,  this  is  true  of 
the  doctrine  of  merger  ;  but  it  must  be  un- 
derstood with  the  qualifications  stated  in  sub- 
sequent parts  of  this  essay.  ( /") 

The    effect    of    merger    is    to    annihilate 
the    preceding   particular    estate    in    the    rc- 

(c)  Infra.  543.  (/)  Vin.  Mcr-.  .1.  (1.) 
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version  or  icinaiiulcr,  luul  as  lar  as  relates 
to  the  )iii,ht  oi"  possession,  to  bring  the  nioic 
remote  estate  into  the  place  of  the  precedinjj; 
estate.  This  rule,  it  is  apprehended,  called 
forth  Mr.  Justice  Bathurat's  observation  in 
Goodright  v.  Scarlc,{ij;)  that  there  could  be 
no  merger  of  the  grandmother's  estate,  which 
was  the  hu'ocst. 

Tor  the  same  reason  an  estate  for  life  can- 
not merge  in  an  estate  for  years,  or  an  estate 
for  the  hfe  of  a  person  himself  merge  in  a 
more  remote  estate,  (h)  which  he  has  for  the 
life  of  another  person,  or  even  for  the  lives 
of  several  persons ;  and  an  estate  in  fee  or 
in  tail,  cannot  merge  in  an  estate  for  life; 
or  an  estate  in  fee-simple  merge  in  any  estate 
whatever ;  with  the  exception  that  the  trust 
of  an  estate  in  fee-simple,  may  merge,  or 
rather  be  extinguished  in  the  legal  owner- 
ship of  that  estate,  as  w^ill  be  shewn  in  a 
subsequent  page.  Now,  by  a  fee-simple 
must  be  understood  an  interest,  whicli  will 
continue  forever;  an  interest  not  restrained 
to  any  heirs  in  particular,  or  subject  to  any 
condition  or  collateral  determination,  by 
which  it  may  be  (jualified,  abridged,  or 
defeated,  (i)  The  difference  between  a  fee- 
simple,  and  all  other  fees,  is,  that  the  former 
will  continue  for  ever :  while  the  latter  may 

(g)  2  Wils.  29.  (,)  See   Esb.  on    Estates   m 

\h)   10  Co.  fee. 
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or  may  not  continue  for  ever,  so  that  that, 
which  as  to  fee-simple  is  certain,  is,  as  to 
every  other  fee,  only  probable  and  contin- 
gent. In  short,  a  fee  simple  is  the  most  am- 
ple of  all  estates.  All  interests  in  real  pro- 
perty are  deriv^ed  out  of  this  estate,  and  ul- 
timately, by  merger,  surrender,  or  effluxion 
of  time,  resolve  themselves  into  it. 

The  consequence  is,  that  any  estate,  unless 
privileged  ;  as  an  estate-tail,  and  even  that 
estate,  when  the  right  of  the  issue  under  the 
intail  ceases,  or  is  defeated,  or  suspended  ; 
may  merge  in  the  fee-simple,  {k) 

That  a  fee  cannot  be  mounted  on  a  fee, 
by  way  of  remainder,  gave  origin  to  the 
learning  of  executory  devises  and  shifting 
uses,  and,  as  flowing  from  this  learning,  to 
the  rule  against  perpetuities. 

Though  a  fee  after  a  fee  by  way  of  re- 
mainder is  void ;  yet  one  fee  may  be  substi- 
tuted in  the  place  of  another  fee,  in  case 
such  first  fee  should  fail  of  effect,  and  never 
vest. 

So  under  the  learning  of  executory  devises 
and  springing  uses,  one  fee  may  be  de- 
feated, avoided,  and  determined  by  another 
iiift  limited  to  take  effect  within  a  reasonable 
time  prescribed  by  the  rule  against  perpe- 
tuities. 

{k)  Co.  Litt.  18.  a. 
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That  rule  has,  as  to  the  limited  period,  ex- 
perienced several  changes. 

At  last  the  period  is  fixed  to  a  life  or  lives 
in  being,  twenty-one  years  and  the  time  of 
gestation — either  at  the  commencement  or 
the  determination ;  or  at  the  commence- 
ment and  also  at  the  determination  of  the 
period. 

AYith  respect,  however,  to  limitations 
which  are  to  abridge  or  defeat  an  estate- 
tail,  the  limitation  over  by  way  of  shifting 
use  or  executory  devise  cannot,  as  to  the 
estate-tail,  be  too  remote  ;  for  the  limita- 
tion by  shifting  use  or  executory  devise  is 
collateral  to  the  estate-tail,  and  may  be 
barred  by  the  tenant  in  tail  when  he  obtains 
the  immediate  freehold  or  the  concurrence  of 
the  owner  of  the  immediate  freehold  ;  and 
therefore  a  case  so  circumstanced  as  it  is  not 
within  the  danger,  so  it  is  not  within  the  in- 
fluence of  the  rule  against  perpetuities.  (/) 


Of  Power  and  the  Fee  in  the  same  Person, 

At  the  common  law  no  powers  except  au- 
thorities given  by  wills  of  lands  which  were 
devisable     by    custom     could     be    created. 

(Z)  Nkholls  V.  Sheffield,  2  Bro.  Ch.  Cas.  215. 
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These  authorities  were  rather  in  the  nature  of 
powers,  than  powers.  It  is  sometimes  said 
that  the  same  person,  cannot  have  a  power 
and  also  an  estate,  but  the  power  will  merge 
in  the  estate.  This  proposition  is  too  gene- 
ral, and  it  is  of  importance  that  this  subject, 
though  not  strictly  belonging  to  the  law  of 
merger,  should  be  examined. 

The  case  of  Goodill  v.  Brigham  (m)  is  sup- 
posed to  have  been  decided  on  this  ground. 
In  that  case  a  gift  to  a  wife  in  fee  by  a  will 
with  a  power  to  dispose  of  the  estate  without 
the  control  of  her  husband,  was  void  as  to 
the  power,  as  being  inconsistent  with  the 
fee  given  to  her  in  the  first  instance  ;  and  it 
was  observed  by  Chief  Justice  Eyre, 

1st,  "  That  it  was  admitted  in  argument  that 
"  this  was  a  devise  in  fee-simple  with  a  power 
*'  superadded.  I  did  not  comprehend  how 
"  that  could  be.  My  brother  Le  Blanc  has 
"  argued  the  case  very  luminously  and  sa- 
"  tisfactorily,  and  so  as  to  convince  me  that 
"  a  power  is  inconsistent,  with  such  an  estate. 
"  If  we  trace  back  the  nature  of  uses,  it  will 
*■  be  clear  that  this  cannot  be  considered  as 
*'  a  power.  Powers  are  the  modifications  of 
"  the  uses  of  that  estate,  which  a  man  has 
"  to  dispose  of;  and  great  latitude  is  allowed 
**  in  making  those  modifications.  If  a  man 
"  employ  the  pro[)er  means,  he  may  create 

(m)   1  Bui  ami  Tullcr,  192. 
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"  all   kinds   of  powers    that    arc    consistent 
**  with,  and  within  the  extent  of,  his  fee-sim- 
"  ])le  ;  and  until  his  fee-simple  is  exiiausted, 
"  1  know  of  no  power,  no  distribution,  pro- 
"  vided   it  do  not  violate   the  rules  of  law, 
"  which  could  not  be  supported  :  as   far  as 
"  that  goes  the  doctrine  of  powers  is  very 
"  intelligible.      The    power  which   any   one 
"  creates  must  be  exercised    over  his  own 
"  estate ;    but  when   it  has   been  exercised 
"  over  that  estate  to  the  extent  of  that  estate, 
"  that  is,    when    he    has    given   away  the 
"  whole   fee-simple,    and   the  whole  use  of 
"  the  fee-simple  too,  it  seems  to  me  that  he 
"  is  functus  officio.     What  remains  for  him 
"  to  do  ?     All  Avhich  he  does   beyond,  that 
"  goes  to  say  in  what  manner  the  fee  simple 
"  shall    be  enjoyed  by   the    donee,    and  is 
"  matter     of     direction    intended     by    the 
"  donor   to   controul    all    the  rules   of  law. 
"  When  a  devisor  o;ives  an   estate  to  a  feme 
"  covert,  and  attempts  to  relieve  her  from  the 
"  disability   arising  from   her  coverture,  his 
'*  estate  being  exhausted,  the  law  must  con- 
"  troul  her  enjoyment  of  it.     It  is  true  that 
"  he  may  mod  if)'  her  enjoyment  of  the  estate 
"  as  far  as  is  within  the  use  of  the  estate,   as 
"  if  he  make  a  conveyance  in  fee  to  trustees, 
"  and  direct  that  the  v/ife   shall  have    the 
"  estate  to  her  sole  and   separate  use,  and 
"  make   a  subsequent    declaration    to    such 
*•  uses   as   she  shall   appoint,    the  uses   will 
"  wait     upon     that     declaration,     and     as 
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"  soon     as    any    step    has    been    taken    to 

"  execute    the     power,    the    uses   will    re- 

*'  ceive     that    direction    from  the   appoint- 

"  Hient  which  he  intended  that  they  should 

"  receive.        In     that     case    the    appoint- 

"  ment  under  the  power  will  enure  as  a  linii- 

"  tation  of  those  uses  which  he   had  a  right 

"  to  limit.     But  the  present  case  seems  quite 

"  beyond  the  scope  of  a  power,  and  of  all 

"  the  rules  of  law  which  have  prevailed  with 

"  respect  to  the  execution  of  powers.     The 

"  devisor  has  given  a  fee-simple  to   the  wife 

"  to  be  enjoyed  by  her  to  her  sole  and  sepa- 

"  rate  use  :  what  does  the  law  say  ?  The  law 

"  says  that  a   feme  covert  cannot  take  an 

"  estate  to  her  sole  and  separate  use.  The  de- 

"  visor  should  have  taken  the  necessary  steps 

"  to  carry  his  intent  into  effect :  he  should 

"  either  have  devised  the  estate  to  trustees 

"  with  uses  waiting  on  what  he  might  autho- 

"  rize  her  to   do,    or  he    should   not   have 

"  given    her   the   whole   fee ;    in    either  of 

"  which  cases  this  power  might  have   been 

"  well  executed.      This   appears   to  be  the 

"  state    of  the   case  on   principle;    and   on 

''  authority  there  is   nothing   which  goes  to 

"  establish    that    where    there    is    a  direct 

"  conveyance    of   an    estate    in    fee-simple 

"  any  use  can    be  grafted  upon    it;    much 

*'  less  a  use  of   this    nature,    the    object  of 

"  which  is   lo  enable   a  feme  covert  to  do 

*'  what   by  law   she   is   disabled   from  doing. 

"  All  j)owers  whicli   can  be   given,  nuist   be 
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"  part   of  the  use  of  the   fee-simple;    and 
"  the  moment  that  use  is  exhausted,  there 
"  can  be  no  such  thing    as   annexino;  some 
"  new  use,  beyond  all  which  the   party  him- 
"  self  had  to  give.     And  Mr.  Justice  Biiller 
"  observed,  this  devise  is  as  explicit  as   pos- 
"  sible,  and  creates  in  her  a  complete  fee- 
"  simple.     Then  the  power  given  is  inconsis- 
"  tent  with  the  estate,  and  we  cannot  reduce 
"  the  latter  to  an  estate  for  life ;  for  we  can- 
"  not  vary  the  interest  which  the  devisor  has 
"  given.        Suppose     by     transposing     the 
"  clauses  we  could  construe  this  to  be  a  de- 
"  vise  to  such  persons  and  uses  as  E.  Roger 
"  should  appoint ;  and  for  want  of  such  ap- 
"  pointment  to  her,  and  her  heirs.     If  the 
"  devise  had  stood    thus,    she   could    have 
"  taken  nothing  till  her  death,  or  till  her  ap- 
"  pointment,  (n)      Now   the  devisor  clearly 
**  intended  that  she  should  take  immediately : 
"  we  cannot  therefore  make  this  construc- 
"  tion  without  doin<i  actual  violence  to  the 
"  will.     Tiie  devisor  seems  to  have  had   two 
"  intentions  which  are  inconsistent :  one  was, 
"  to  give  an  estate  in  fee  to  E.   Rogers  ;  the 
"  other,  to   qualify  it  in   such  a  manner  as 
"  that  her  husband   should  have  no   power 
"  over  it,  which  last  is  contrary  to  the  rules 
"  of  law  :  the  court  will  therefore   cany  into 
"effect   the  first  intention,    and  reject   the 

(h)  This  docuiae  is  not  quite  accurate.     10  Ves.  j.  255. 
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other.  IIow  does  this  case  differ  from  an 
attempt  to  create  a  power  of  disposing  by 
will  attested  by  one  witness,  or  to  devise 
an  estate-tail  with  a  restriction  on  the  de- 
visee from  suffering  a  recovery  ?  In  this, 
as  well  as  in  the  cases  I  have  put,  we  can 
only  say,  the  law  w^ill  not  allow  of  such  a 
disposition/'  And  Mr.  Justice  Rooke 
added,  "  when  a  man  gives  a  fee-simple,  he 
shall  not  be  allowed  to  say,  that  such 
fee-simple  shall  not  be  subject  to  all  the 
restraints  which  the  law  imposes  upon 
it.  The  devisor  having^  <^iven  a  fee- 
simple,  he  could  add  nothing  to  it,  and 
consequently  the  subsequent  power  is 
void." 

The  points  really  decided  in  this  case,  when 
well  understood  are,  1st,  That  a  person  can- 
not be  seized  to  his  own  use,  when  there  is 
not  any  other  purpose  to  be  answered  ;  and 
2dly,  A  man  cannot  have  a  power  and  a 
fee  in  the  same  lands,  when  he  is  seized  of 
that  fee  under  a  gift  or  conveyance  to  him 
by  the  rules  of  the  common  law.  It  is  ne- 
cessary to  introduce  these  qualifications,  be- 
cause it  is  clearly  settled  by  Sir  Edward 
Cleres  case,  (o)  followed  as  that  case  has 
been  by  various  other  detern)inations,  and 
particularly  by  Mciundrcli  v.  Maundrell,  (p) 
that  under  the  limitation  of  uses,   nay  under 

(o)   G  Ik'p.  17.  (/')    10  Vos.  j.  244. 
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a  gill  by  will  as  in  the  instance  of  an  oslale 
tail  with  a  power  of  sale  the  same  person  may 
liave  a  power  of  appointment  and  also  a  Ice. 

I'he  case  of  Rai/  v.  Fung  lately  before 
the  Vice  Chancellor  and  now  before  the 
King's  Bench  on  a  case  from  the  Court  of 
Chancer}',  will  decide  the  point  whether 
dower  attaching*  on  the  fee,  will  be  defeated 
by  the  exercise  of  the  power. 

To  guard  against  mistakes  it  may  be  added 
that  when  a  conveyance  is  from  A.  to  B.  in 
fee,  to  such  uses  as  A.  shall  appoint,  and  in 
default  of  appointment  to  the  use  of  A.  in  fee, 
A.  is  seized  by  means  of  the  statute  of  uses, 
and  the  power  and  the  fee  are  consistent.  It 
is  sometimes  said  that  A.  will  be  seised  of  his 
old  estate  ;  yet  this  is  only  a  figurative  ex- 
pression ;  he  has  a  new  seisin  or  estate  with 
the  descendible  qualities  of  his  former  seisin 
or  estate. 

Observe  that  in  this  instance  the  fee  is  li- 
mited to  B.  and  the  power  given  to  A.  and 
the  use  and  the  power  require  the  application 
of  the  statute  to  render  these  uses  effectual, 
as  part  of  the  legal  ownership. 

So  if  the  conveyance  be  to  A.  in  fee  to 
such  uses,  as  he  sliall  appoint,  and  in  default 
of  appointment  to  the  use  of  B.  in  fee  the 
power  when  exercised  will  operate  through 
the  medium  of  the  statute. 

Some  other  person  besides  A.  namely  B. 
is  interested  under  the  uses.  For  that  reason 
tlie  statute  is  applicable,  since  without  the 
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aid  of  the  statute  A.  would  not  have  any 
power  to  defeat  the  estate  of  B. 

So  if  A.  convey  to  B.  in  fee,  to  such  uses 
as  A.  shall  appoint,  and  in  default  of  appoint- 
ment, to  the  use  of  A.  for  life,  remainder  to 
B.  in  fee.  The  pov/er  will  be  good  in  this 
instance,  and  yet  B.  is  seised  by  the  rules  of 
the  common  law,  under  the  grant  to  him,  and 
not  by  force  or  means  of  the  use  declared  iu 
his  favor.  The  use  declared  in  his  favor,  ex- 
cludes a  resulting  use.  The  conveyance  ope- 
rates as  to  the  estate  for  life  under  the  statute 
of  uses.  Aud  therefore  as  the  power  is  in 
a  conveyance  to  uses  it  is  efficient  and  well 
created. 

The  power  arises  within  the  statute  because 
there  is  a  particular  estate  to  call  the  statute 
into  operation. 

But  a  form  of  conveyance  which  fre- 
quently occurs  in  practice,  and  which  ori- 
ginated in  a  work  of  great  utility,  (r/)  has  in- 
volved many  titles  in  error  and  difficulty. 
For  that  reason  it  deserves  a  thw  observa- 
tions. The  form  now  contemplated  is  that 
of  a  conveyance  to  A.  in  fee  to  such  uses  as 
A.  shall  appoint,  and  in  default" of  appoint- 
ment to  the  use  of  A.  in  fee.  Jn  this  foiin  it 
will  be  observed  A.  is  the  grantee  an<l  the 
only  cestui  (|ue  use.  These  uses  are  void  in 
their  inceptioji. 

(ry)   Shop.  PiT'^id.  of  I'resid. 
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Before  the  statute  for  transferring  uses  into 
possession,  A.  could  not  have  called  for  a 
conveyance  to  himself.  He  could  not  be 
considered  as  his  own  trustee.  No  use  or 
trust,  divided  from  the  seisin  or  estate, 
existed.  lie  was  the  sole  and  absolute 
owner,  and  his  beneficial  interest  resulted 
from,  and  was  a  consequence  of  his  legal 
estate.  The  statute  of  uses  is  applicable 
only  when  there  is  an  use  divided  from  the 
legal  ownership ;  and  therefore  the  statute 
does  not  execute  uses  of  this  description, 
when  the  use  or  beneficial  ownership  is  in 
effect  embraced  in,  and  conferred  by  the 
legal  estate.  The  statute  does  not  even  ope- 
rate on  the  ultimate  fee,  (?•)  limited  to  the 
grantee,  after  particular  estates  arising  from 
uses  within  the  scope  of  the  statute  until 
this  fee  be  limited,  subject  to  a  shifting  use, 
&c.  For  when  the  fee  is  limited,  at  least  li- 
mited absolutely  to  the  person  who  is  the 
grantee  of  the  legal  estate,  it  leaves  to  him, 
under  the  rules  of  the  common  law,  that  por- 
tion of  the  ultimate  fee  which  is  not  disposed 
of  by  means  of  the  uses. 

In  Cross  V.  Hudson  (s)  a  charge  by  virtue  of 
an  equitable  power  remained  in  force,  not- 
withstanding the  power  became  extinct  in 
the  fee  by  a  subsequent  acquisition  of  the  fee. 
The  principle  of  the  decision  is  questionable. 

(r)  Bacon  on  Uses.      Essay  (.<;)  3  Bro.  C.  C.  36. 

on    Estates.     Intro.    Chapter. 

2  Vol.481. 
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CHAP.  XII. 


That  the  several  Instates  must  he  held  in  the 
same  legal  Right ;  or  xvhen  the  Estates  are 
held  in  different  legal  Rights,  one  of  them 
must  not  be  an  Accession  to  the  other  merely 
by  the  Act  of  Law, 

The  rule  on  merger  is,  generally,  that  when 
two  estates,  one  immediately  expectant  on 
the  other,  meet  in  the  same  person,  in  the 
same  right,  the  former  of  these  estates  shall 
merge  in  the  latter.  There  are  several  qua- 
lifications to  the  general  terms  of  this  rule. 
There  are  also  some  exceptions  applicable  to 
cases  fallino;  under  the  strict  letter  of  the 
rule.  Of  the  two  estates  it  has  been  said, 
first,  that  they  must  come  to  one  and  the 
same  person  in  one  and  the  same  right ;  se- 
condly, that  a  man  cannot  have  a  term  for 
years  in  his  own  right  and  a  freehold  in  autre 
droit,  to  consist  together  ;  thirdly,  that  a  man 

vol..   I  I  I.  T 
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inay  hare  a  freehold  in   his  own  right  and   'd 
ivnn  in  autre  droit. 

I'hcse  three  positions  are  found  in  books 
of  the  highest  authority.  They  are  treated 
as  polar  stars  ;  as  positions  which  afford  a 
"uide  to  the  distinctions  existins;  between 
those  cases  which  are,  and  those  which  are 
not,  within  the  exception  of  the  law  on  the 
merger  of  estates.  The  first  position  is  ad- 
vanced by  Mr.  Justice  Blackstoue.  (a)  The 
terms  of  that  position  are  not  warranted  by 
either  of  the  examples  he  has  given,  or  either 
of  the  cases  to  which  he  refers.  After  laying 
down  the  qualification  to  the  rule  broadly  to 
be,  that  the  two  estates  must  come  to  one 
and  the  same  person  in  one  and  the  same 
right,  he  draws  this  conclusion,  "else  if  the 
"  freehold  be  in  his  own  right  and  the  term 
"  in  right  of  another  (e/i  outre  droit)  there  is 
"  no  merger."  Though  the  rule  of  qualification 
is  in  general  terms,  the  conclusion  from  it 
is  to  those  cases  only  in  which  the  party 
has  the  freehold  in  his  own  right,  and  the 
term  in  right  of  another ;  and  the  cases 
stated  in  support  of  the  conclusion  are  as 
confined  as  the  conclusion  itself.  For  the 
Avords  of  the  learned  commentator  are, 
"  therefore  if  tenant  for  years  dies,  and 
"  makes  him  who  hath  the  reversion  in  fee 
"  his  executor,  whereby  the  term  for  years 

[a)   I  Vol.  177, 
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"  vests  also  in  him,  the  term  shall  not 
"  merge,  for  he  hath  the  fee  in  his  own 
"  right,  and  the  term  of  years  in  right  of  the 
*'  testator,  and  subject  to  his  debts  and  le- 
"  gacies.  So  also  if  he  who  hath  the  rever- 
"  sion  in  fee,  marries  the  tenant  for  years 
"  there  is  no  merger,  for  he  hath  the  inhe- 
"  ritance  in  his  own  right,  the  lease  in  right 
"  of  his  wife/' 

The  second  and  third  positions  are  the 
language  of  Lord  Coke.  They  were  proposed 
by  way  of  distinction,  evidently  to  shew 
that,  in  his  opinion,  the  term  will  always 
meroe  when  the  freehold  is  held  in  autre 
droit,  and  the  term  is  held  by  the  part}'  in 
his  own  right,  and  that  the  term  will  never 
merge  when  it  is  held  in  autre  droit,  and  the 
freehold  is  held  by  the  party  in  his  own 
rio'ht ;  and  thou2;h  Mr.  Justice  Blackstone 
has,  in  the  most  general  terms,  advanced  the 
opinion  that  the  two  estates  must  come  to 
one  and  the  same  person  in  one  and  the 
same  right,  yet  from  his  conclusion,  and 
from  his  examples  in  support  of  the  conclu- 
sion, he  seems  to  have  agreed  to  the  distinc- 
tion taken  by  Lord  Coke.  The  passage  in 
question  is  in  Jjord  Coke's  commentary  on 
Littleton  ;  and  it  is  in  these  words.  (/>) 

"  A   master  of  an   hospital   being   a  sole 

(b)    1  Inst.  338  b. 
T  2 
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'  corporation,   by  the   consent    of  his   bre- 
'  thren  makes   a  lease  for  years  of  part  of 
'  tlie  possessions  of  the  hospital ;  afterwards 
'  the  lessee  for  years  is  made  master,  the 
'  term   is  drowned,  for  a  man  cannot  have 
'  a  term  for  years  in  his  own  right,  and  a 
'  freehold    cji  autre   droit,  to   consist   toge- 
'  ther,  as  if  a  man  lessee  for  years  takes  a 
'  feme  lessor  to  wife.     But  a  man  may  have 
'  a  freehold  in  his  own  right,  and  a  term 
'  in  autre  droit ;  and  therefore  if  a  man  les- 
'  sor  takes  the  feme  lessee  to  wife,  the  term 
is  not  drowned,  but  he  is  possessed  of  the 
term    in   her    right   during'   the   coverture. 
So  if  the  lessee  makes  the  lessor  executor, 
the  term  is  not  drowned.," 
The    exemption     from    merger    has    also 
been  considered  in  this  latitude,  though  not 
with  the  same  distinctions,  by  other  lawyers 
of  distinguished    eminence.      In    a   case   in 
Salkeld{c),  Lord  Chief  Jnstice  Holt  said,  if  a 
man  hath   a  term  in  right  of  his  wife,  and 
purchases    the    reversion,    this    is    no   extin- 
guishment,  because  he  hath  the  term  in  one 
right,   and   the   reversion    in  another.     This 
opinion,   as  far  as   it   gives   any  conclusion, 
affords   ground  for  the   terms  in   which   the 
exemption     is    expressed     by    the     learned 
Black'stone  :  and  in  3  Term  Reports,  (d)  Lord 

(r)   1  Salk.  326.  {<!)  p.  461. 
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Kemjon  said  generally,  without  any  distinc- 
tion, nothing  is  clearer  than  that  a  term  taken 
alieno  jure  is  not  merged  in  a  reversion  ac- 
quired suo  jure. 

But  presumptuous  as  it  may  appear  to 
question  positions  sanctioned  by  the  authority 
of  these  great  names,  the  opinion  must  be 
hazarded  that  the  law  is  not  fully  and  clearly 
expressed  by  either  of  these  general  con- 
clusions. 

That  the  two  estates  must  be  held  by  one 
and  the  same  person,  in  one  and  the  same 
right,  in  order  that  the  doctrine  of  merger 
may  be  applicable,  is,  as  a  general  propo- 
sition, contrary  to  several  ancient  and  to 
some  modern  cases.  Thus  according  to 
Brooke,  (e)  Surrender,  if  an  executor  who  has 
a  lease  for  years  from  his  testator,  purchases 
the  freehold,  the  lease  is  clearly  extinct ;  and 
Dyer,  ( /*)  also  expressly  declared  that  if  an 
executor  hath  a  term,  and  imrcliaseth  the  fee- 
simple,  the  term  is  determined.  In  another 
case,  a  man  had  a  lease  for  years  as  executor, 
and  afterwards  purchased  the  land  in  j'ec, 
and  Brooke  (g)  says  the  lease  was  extinct. 
In  another  case,  a  married  woman  l)ccame 
intitled  to  a  term  as  executrix,  and  the  hus-. 
band  held  the  term  in  her  right,  and  in  right 
of  her  character  of  executrix,  he  purchased 

(e)  pi.  52.  (ij)  p.  851.  Extiiigiiishniciii, 

(  /')  4  Leun.  '67. 
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IIk' inheritance;  (//)  and  it  was  Ik;1c1  tliat  the 
term  was  merged  so  as  to  be  extinct  as  to 
the  wife  if  she  survived,  tliough  in  respect 
of  all  stranijers  it  should  be  accounted  assets 
in  his  hands.  (/)  And  in  4  Leon.  37,  Man- 
iDood  declared  the  law  to  be  that  if  a  woman, 
termor  for  years,  takes  husband  who  pur- 
chases the  fee,  the  term  is  extinct,  tor  the 
husband  hath  done  an  act  which  destroys  the 
term,  namely,  the  purchase.  Now  in  all 
these  cases  the  husband  was  possessed  of  the 
term  in  one  rioht,  and  became  seised  of  the 
reversion  in  fee  in  another  right,  and  yet  the 
doctrine  of  merger  prevailed.  These  cases 
then  shew,  that  the  position  thus  generally 
advanced  by  Mr.  Justice  Blackstone  cannot 
be  supported  by  authority. 

The  position  of  Lord  Coke  that  a  man 
cannot  have  a  term  for  years  in  his  own 
right  and  a  freehold  in  autre  droit,  to  consist 
together,  is  equally  untenable.  The  very 
example  given  by  his  lordship  of  a  man, 
lessee  for  years,  who  takes  a  feme  lessor  to 
wife,  has  been  denied  to  be  law.  (k)  And 
against  the  point  of  difference  taken  by  Lord 
Coke,  the  case  of  Flatt  v.  Sleep  (I)  is  a  deci- 
sive authority. 

(Ii)  Cas.  5  Eliz.  Mo.  54.  (k)    Litchden    v.    Whmnore, 

(?)  Dales,  52.  pi.  25.    Plow.  1  Roll.  Abr.  934. 

420.    Broke,  Lease  63.    Lee's  (/)  Cro.  Jac.  27(j.  1  Bulstr. 

Case,  3  Lev.  16.  118,  Godb.  2. 
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The  point  of  that  case  is,  that  the  descent 
of  the  immediate  reversion  to  a  woman,  does 
not  merge  an  estate  for  years  vested  in  her 
Jinsband  in  his  ozmi  right.  In  that  case  the 
husband  had  a  term  in  his  own  ri2;ht,  and 
the  freehold  in  right  of  his  wife  by  descent, 
and  yet  it  was  held  that  these  estates  might 
consist  together.  The  resolution  was  that 
where  the  baron  had  a  term  for  years  in  his 
own  right,  and  the  inheritance  afterwards 
descended  to  his  feme,  that  comin<>'  to  him 
en  autre  droit  should  not  drown  and  extin- 
guish the  term  for  years  which  he  had  and 
was  possessed  of  in  his  own  right,  and  that 
he  might  well  assign  over  or  dispose  of  the 
term  at  his  pleasure,  notwithstanding  the 
descent  of  the  inheritance  to  the  wife.  And 
all  the  judges,  except  Willia?ns,  who  was  very 
strenuous  against  this  doctrine,  (ni)  agreed 
in  this  point.  The  jndges  who  dissented 
from  Williams  said,  it  was  not  like  Brace- 
bridge  V.  Cooke,  (n)  where  the  baron  had  the 
fee  and  freehold  in  his  own  right,  and  the 
term  in  right  of  his  feme ;  while  the  case  of 
Bracebridge  v.  Cooke  is  an  authority  that  if  a 
husband  who  has  the  reversion  in  fee,  after- 
wards becomes  intitled  to  a  term  in  right  of 
his  wife,  the  same  shall  not  merge. 

From   the  case  of   Piatt   and  Sleep,  Jen- 

(m)    1  Bulstr.  H&.  («)   IMuw.  418. 
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kins  (o)  in  his  Centuries  deduces  these  dis- 
tinctions :  "  A  woman  lias  a  lease  for  years  ; 
*'  she  takes  a  husband  who  is  seised  of  the 
"  reversion  in  fee,  the  lease  may  survive  to 
"  the  woman.  A  husband  has  a  lease  for 
"  years,  and  the  wife  purchases  the  fee,  or 
"  the  wife  before  majTiage  has  the  reversion  ; 
"  this  extinguishes  the  lease,  but  not  so 
*'  if  the  fee  descends  to  the  wife  after  mar- 
*'  riage.  He  refers  to  the  maxims  volenti 
*'  non  Jit  injurid,  qui  libet  potest  renunciare 
"  juri  pro  se  introdiicto." 

All  these  positions  are  correct  except  that 
which  applies  to  the  wife,  who  before  mar- 
riage has  the  reversion.  That  proposition 
is  contrary  to  the  current  of  authorities, 
and  no  case  occurs  which  supports  the 
proposition  that  the  lease  shall  merge  when 
an  '*  husband  has  a  lease  for  years  and  the 
"  wife  purchases  the  fee."  This  latter  pro- 
position, if  law,  may  be  reconciled  by  consi- 
dering that  the  wife  cannot  purchase  with 
eflfect  without  her  husband's  concurrence ; 
that  his  concurrence  is  an  act  done  by  him 
amounting  to  a  waiver  of  the  term  ;  in  effect, 
to  an  agreement  to  give  up  the  term,  and  to 
take  the  freeliold  in  right  of  his  wife.  This, 
however,  should  be  treated  as  a  doubtiul 
point. 

So  Lord  Coke  threw  out  a  doubt  whether 

(o)  Jcnk.  73.  Hob.  3. 
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a  term  in  a  husband  would  not  merge  in  the 
inheritance  of  his  wife,  when  he  became 
tenant  by  the  curtesy  initiate,  although  it 
would  not  merge  while  he  and  his  wife  had 
only  a  seisin  in  right  of  his  wife,  (o) 

The  case  of  the  lessee  under  a  hospital  be- 
coming master  of  the  hospital  is  still  unan- 
swered. The  point  of  that  case  is  equally 
applicable  to  any  person  who  is  lessee  under 
the  parson  of  a  living,  with  the  concurrence 
of  patron  and  ordinary,  and  afterwards  during 
the  term  becomes  parson  of  the  church.  The 
instance  of  the  parson  was  urged  in  the  case 
of  Bracebridge  v.  Cook,  (p)  It  was  said  by 
counsel  that  if  a  parson,  patron,  and  ordi- 
nary, make  a  lease  for  years  of  the  glebe 
land  of  the  parsonage,  and  after  the  parson 
dies,  and  the  lessee  for  years  is  made  parson, 
and  after  he  dies,  that  his  executors  shall  not 
have  the  residue  of  the  said  term  which  is  to 
come.  The  reason  they  assigned,  was  that 
the  term  was  extinct  by  the  frank-tenement  of 
the  land,  which  the  parson  had  in  him.  Ca- 
taline  denied  this  opinion  to  be  law.  He 
said  the  parson  had  the  term  in  his  own  right, 
and  in  capacity  of  his  natural  body,  and  the 
inheritance  as  parson,  which  was  another  ca- 
pacity, and  that  therefore  the  term  should 
not   btj   extinguished;    but  some  at  the  bar 

(o)   1  Buktr.  lis.  [p]   riowil.  418. 
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said  lie  had  botli  in  his  okdh  right  nnd  to  his 
own  use,  and  therefore  it  was  reason  that  it 
should  be  extinouished,  notwithstanding  he 
had  it  in  several  capacities,  and  that  it  was 
not  like  where  the  termor  had  the  term  of 
years  as  executor  of  the  lessee,  for  that  there 
if  he  died  the  term  should  be  revived. 

On  the  point  of  lessee  becoming  parson, 
the  books  afford  a  great  contrariety  of  opi- 
nion. The  history  of  these  opinions  is  traced 
by  Vijiei'  in  his  Abridgment,  (q)  who  sums 
up  the  same  in  these  words:  3  Le.  111.  'JVin. 
26  Eliz.  contra,  that  the  term  is  extinct,  al- 
though he  had  the  term  in  his  own  right,  and 
the  freehold  in  the  right  of  the  church,  and 
cited  1  Roll.  R.  247.  Trin.  V2  Jac.  that  by 
the  best  opinion  it  is  an  extinguishment,  and 
that  it  was  taken  in  Sir  Francis  Fleming's 
case,  Lane  101.  Hil.  8  Jac.  contra,  that  it 
does  not  extinguish  his  term  ;  per  Brom- 
Icxj,  J. — But  see  Winch  120  contra,  that  it 
was  a  surrender,  cites  RndcVs  case.  So  is 
Hutt.  105.  in  S.  C.  also  Sir  A.  Capel's  case. 
So  Jcnk.  200,  in  pi.  18,  that  the  lease  is  ex- 
tinct. So  of  a  master  of  an  hospital,  ibid; 
but  if  a  lease  for  years  be  made  to  A.  07ie  of 
the  commonaltii  of  Londoii,  and  afterwards  he 
becomes  mayor,  this  lease  is  not  extinct;  and 
so  of  a  Dean  and  Chapter,  ibid. 

(7)   15  Vol.  362.  pi.  3,  note. 
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It  is  is  rather  difficult  to  refer  the  cases  to 
any  distinct  ground,  or  discover  their  prin- 
ciple. It  is  sufficient  for  the  purpose  to  con- 
tend that  the  determinations  only  prove  that, 
in  those  particular  instances,  the  term  did 
mero'e,  notwithstandino;  the  term  and  the 
freehold  were  held  in  different  rii^hts  ;  and 
that  these  cases  by  no  means  establish  a  gene- 
red  rule  that  a  term  in  a  man's  own  rioht  is 
inconsistent  with  a  freehold  in  autre  droit. 

Though  these  positions  may  be  law,  they 
do  not  meet  or  answer  the  case  under  consi- 
deration ;  since  the  party  clearly  had  the 
term  in  his  own  right,  and  afterwards  ac- 
quired the  freehold  in  his  corporate  capacity. 

The  solution,  from  the  nature  of  a  term, 
namely,  that  it  depends  on  contract,  and  that 
the  subsequent  acceptance,  is,  in  fact,  a  pur- 
chase of  the  freehold,  so  that  the  ownership 
of  the  term  is  included  in,  and  conferred  by 
the  freehold,  and  that  the  law  preaiiuies  an  ex- 
tinguishment, especially  as  no  other  person 
is  concerned  in  interest,  affords  no  satisfac- 
tory line  of  distinction,  since  every  case  of  a 
husband  who  has  a  freehold,  and  marries  a 
woman  who  has  a  prior  term  in  the  same 
land,  ought  to  be,  whilst  it  is  not  governed 
by  the  same  reason. 

It  is  to  be  remembered,  that  a  sole  corpo- 
ration cannot  take  a  term  in  its  cor[)oralc 
capacity;  and  it  iollows,  as  a  consccpience, 
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that  it  must  take  the  term  in  its  natural  ca- 
pacity, though  it  was  intended,  that  the  par- 
son should  have  the  term  in  right  of  his  cor- 
porate functions.  The  law  in  this  instance 
giving  effect  to  the  intent,  as  far  as  it  can  be 
accomplished,  and  applying  the  doctrine  of 
cy  pres,  allows  the  person,  who  represents  the 
sole  corporation,  to  take  in  his  individual  ca- 
pacity; consequcntl}^  he  takes  the  term  in 
his  own  right,  and  the  term  will  undoubtedly 
merge  in  a  reversion  or  remainder  in  fee, 
afterwards  granted  to  him  as  an  individual. 
In  effect,  he  then  takes  both  estates  in  his 
own  right,  and  therefore  these  examples  do 
not  fall  within  the  authorities  which  are  un- 
der discussion. 

And  though  it  be  true,  that  a  man  may 
have  a  freehold  in  his  own  right,  and  a  term 
in  autre  droit,  yet  the  position  must  not  be 
received  as  a  branch  of  distinction  that  a  man 
cannot  have  a  term  for  years  in  his  own  right, 
and  a  freehold  in  autre  droit  to  consist  toge- 
ther; and  that  he  may  have  a  freehold  in  his 
own  right,  and  a  term  in  autre  droit.  Even 
as  a  substantive  position  it  must  not  be  un- 
derstood in  the  utmost  latitude  of  its  import. 
It  is  not  true  that  a  term  cannot  merge, 
merely  because  it  is  held  in  autre  droit,  and 
that  the  freehold  is  held  by  the  owner  of  that 
term  in  his  own  ricjht.  A  term  of  this  de- 
scription  is  not  exempt  from  the  doctrine  of 
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itierger.  On  the  one  hand,  a  term  held  in 
autre  droit  will  not  alwai/s  merge,  when  the 
term  and  the  freehold  meet  in  the  same  per- 
son: on  the  other  hand,  it  will  not  always  he 
protected  from  merger. 

That  it  will  merge,  or  be  exempted  from 
merger,  will  depend  on  circumstances. 

From  a  collective  view  of  all  the  cases, 
the  distinction  really  established  by  them  is 
not  generally,  that  there  will  not  be  any 
merger,  because  the  two  estates  are  held  in 
different  rights,  or  because  the  freehold  is 
held  by  the  owner  of  the  term  in  his  own 
right,  and  the  term  in  autre  droit.  It  is  only 
that  the  accession  of  one  estate  to  another,(r) 
merely,  by  the  act  of  law,  as  by  marriage,  by 
descent,  (s)  by  executorship,  intestacy,  &c. 
will  not  occasion  a  merger  of  one  estate  in 
the  other,  when  the  two  estates  are  held  in 
different  rights.  While  a  descent  of  the  in- 
heritance will  merge  a  term,  which  a  person 
has  in  his  own  right  at  law,  though  he  be  a 
trustee  of  that  term,  {t) 

And  in  the  case  noticed  in  Leonard,  (u)  it 
was  agreed  that  if  a  feme  termor  marry  liim 
in  remainder,  the  term  continued,  for  tiiat 
it  was  the  act  at  law,  which  cast  the  term  on 


(r)  Plow.  Com.  418.  4  Leon.  [>)   Lee's  case,  3  Leo.  110. 

37.  [u]   4  Leo.  37. 

(v)   Acc'Acase,  3  Leo.  110. 
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the  husband ;  and  in  Bracchri(/sj;c  v.  Cook  (;r) 
the  husband  was  the  lessor,  and  by  mesne  as- 
signments tiie  tenement  became  vested  in  two 
persons  jointly,  and  one  of  these  persons  in- 
termarried with  the  lessor,   and  it  was   held 
that  the  joint-tenancy  was  not  severed  or  sus- 
pended,  and  that  on   the   death  of  the  wife, 
that  term  survived  to  her  comj)anion  in  the 
joint-tenancy ;  consequently  it  did  not  merge. 
On   this   case  two  observations   arise.      The 
right  which  the  husband  acquires  in  the  term 
of  his  wife  does  not  merely,  by  force  of  the 
marriage,  sever  or  suspend  c\  joint  tenancy;  (y) 
and  in  the  particular  case   under  considera- 
tion,  the  husband  was  the  owner  of  the  fiee- 
hold  before  his  marriage,  and  conse(piently, 
the  term  was   by  act  of  law  an  accession   to 
his  freehold.     Therefore  he  had  not  done  any 
act  which  amounted  to  an  alienation  or  vir- 
tual  surrender   of  a  term;    while  an   act   is 
done  by  a  man  who,  after  he  has  a  term  in 
right  of  his  wife,  purchases  the  freehold,  and 
thereby  virtually  declares  that  he  means  to 
be  the   owner  of  the  freehold,   and    to   re- 
nounce the  terra. 

In  Bi'acebridge  v.  Cook  (z)  the  husband 
made  a  lease  for  years,  the  lessee  granted  the 
term  to  the  wife  of  the  lessor  and  a  stranger, 

(i)   Plow.  418.  (::)    Plowd.  417. 
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and  the  husband  and  wife  died,  and  the 
stranger  survived.  It  was  adjudged  that  he 
should  have  the  intirety  of  the  lands  for  the 
residue  of  the  term  by  survivorship.  One 
of  the  points  made  in  this  case  was,  whether 
or  no  the  immediate  freehold  and  inheritance 
which  the  husband  had,  should  merge  the 
term  which  the  wife  had  in  the  moiety,  and 
so  dissolve  the  jointure  between  the  wife  and 
the  stranger. 

And  as  to  this  point  it  was  said,  the  case 
was  no  other  than  this :  if  the  lessor  who  had 
the  fee-simple,  married  with  a  woman  his 
lessee  for  3'ears  ;  or  if  the  husband  made  a 
lease  for  years,  and  the  lessee  granted  his 
estate  to  the  wife  of  the  lessor,  whether  this 
should  extinguish  the  lease  for  years  or  not ; 
for  if  it  should,  the  moiety  of  the  lease,  in 
that  case,  Avas  extinguished  and  merged  by 
the  immediate  inheritance  which  the  husband 
had  in  the  land.  And  the  court  held  the 
law  to  be,  that  the  inmiediate  estate  of  inhe- 
ritance, which  the  husband  in  that  case  had, 
should  not  merge  or  extinguish  the  moiety  of 
the  term  which  the  wife  had ;  because  he  had 
the  inheritance  in  his  own  right,  and  the 
term  in  ridit  of  his  wife;  in  which  case  the 
freehold  and  inheritance  of  the  husband, 
wherein  the  wife  had  nothing,  should  not 
merge  the  term  of  the  Mifc.  J''or,  as  it  was 
observed,  the  hnc,  wliicli  carried  in  itself  re a^ 
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sonand  cquitij,  would  not  do  prejudice  to  aiio- 
ilicr;  and  in  that  case  the  wife  was  other 
than  the  person  who  had  the  inheritance ; 
and  the  marriage  of  hnsband  and  wife  was  a 
laudable  thing,  for  which  reason  the  law 
would  not  prejudice  the  wife  in  her  chattels 
real ;  nevertheless  that  the  husband  mioht 
have  given  away  the  wife's  term  by  an  ex- 
press act,  as  if  he  had  made  a  feoffment  of 
the  land,  or  a  new  lease  or  the  like  ;  but  for- 
asmuch as  he  had  not  done  this  or  any  thing 
else  with  the  land,  and  had  made  no  disposi- 
tion at  all  of  it,  but  had  left  it  to  the  judg- 
ment of  law,  the  law  would  preserve  the 
estate  of  the  wife,  which  estate,  as  to  her,  was 
disjoined  from  the  freehold  and  the  fee-sim- 
ple. And  to  obviate  the  objection  drawn 
from  the  law  on  the  suspension  of  rents, 
when  the  rent  comes  to  the  person  liable  to 
pay  the  same,  it  was  said  by  the  court,  that 
which  was  suspended  was  not  in  esse  for  the 
time;  and  that  which  was  not  in  esse  could 
not  be  in  jointure,  for  the  time  of  its  non-ex- 
istence; but  that  in  this  case,  the  land  was  in 
jointure  and  was  always  in  esse,  and  could 
not  be  in  suspense  or  want  existence,  but 
that  here  were  divers  times  in  the  land,  viz. 
a  lease  for  seventy  years,  and  the  husband 
after  that  had  another  time  in  the  land,  viz.  a 
time  infinite,  which  was  a  fee-simple,  which 
time  infmite  should  merge  any  other  lesser 
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time  (a)  which  the  husband  had  singly  in 
the  land  in  his  own  right,  as  a  time  for  years 
or  for  life,  but  that  here  the  lesser  time  was 
not  in  him,  singly,  but  it  was  in  his  wife  and 
Aniicle,  the  stranger,  and  he  had  nothing  in 
that  lesser  time  but  by  reason  of  his  wife, 
and  then  his  greater  time  which  was  infinite, 
should  not  merge  the  lesser  time  which  his 
wife  and  Anticle  had,  but  it  should  continue 
for  the  benefit  of  the  wife,  and  the  preserva- 
tion of  her  interest:  so  that  there  was  no  sus- 
pension of  time,  but  there  was  first  one  time, 
viz.  seventy  years  in  the  wife  and  Anticle, 
and  afterwards  another  distinct  time,  in  the 
husband,  viz.  a  time  infinite,  commencing 
after  the  first  time  which  should  not  drown 
the  first  time,  but  the  same  should  continue 
by  good  reason  for  the  benefit  of  the  wife 
and  Anticle,  inasmuch  as  the  several  times 
were  to  several  purposes,  and  tended  to  several 
benefits. 

And  in  the  cited  case  of  Flatt  v.  Sleep  (/;) 
the  reversion  in  fee,  expectant  on  a  term  for 
years,  descended  to  a  woman  whose  husband 
was  possessed  of  a  term  for  years  in  his  own 
right ;  and  yet  it  was  held,  that  the  term 
continued  and  was  not  merged:  so  that  this 
case  proves,  that  there  shall  not  be  a  menrpr 
on  the  accession  of  the  fee  to  the  term,  when 

(a)   Davis,  4,  b.  (/.)   Cro.  Jac.  27.5. 
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the  i'ec  conies  to  tlie  termor  by  act  of  law^ 
and  the  fee  and  the  term  are  held  in  differ- 
ent rights.  And  in  Owens  case,  (c)  it  was 
agreed,  if  a  feme  sole  executrix  of  a  term 
marry  him  in  the  reversion  and  dies,  the  term 
is  not  drowned,  but  the  administration  of  it 
shall  be  committed,  otherwise  perhaps  if  she 
had  purchased  the  reversion. 

In  all  the  cases  now  under  consideration^  one 
of  these  estates  was  an  accession  to  the  other, 
by  the  mere  act   of  law;  and  no  distinction 
^vas  made  whether  the  reversion  or  remainder 
was  an  accession  to  the  preceding  particular 
estate,  or  the  preceding  particular  estate  was 
an  accession  to  tlie  reversion  or  remainder  in 
fee.    In  Piatt  v.  Sleep  the  reversicm  acceded  ta 
the  term,  and   in   Bracebridge    v.   Cook  the 
term  was  an  accession  to  the  reversion,  and 
in  these  and  all  the  similar  cases,  the  exemp- 
tion from  merger  was  uniformly  allowed,  as 
the  consequence  that  the  two  estates  were: 
held  in  different  ri"hts,  and  these  rio;hts,  as 
distinguished  from  trusts,  [cI)  were  recognised 
and  allowed    by  the  law  ;    and  that   one  of 
these  estates  was  an  accession  to  the   other, 
merely  by  the  act  of  law.     The  distinction 
Avhich  has  been  offered  to  the  attention  of  the 
reader,  is   perfectly  consistent  with  the  in- 
stances insisted  on  by  Blackstone  as  examples 

(-)  llttley,  36.  [d)   Lee's  case,  3  Leo.  l^O* 
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of  tlie  application  of  his  qualification  to  the 
rule.  After  observing  that  the  estates  must 
come  to  one  and  the  same  person,  in  one 
and  the  same  right,  the  learned  commenta- 
tor adds,  "  else  if  the  freehold  be  in  his  own 
"  right,  and  he  has  a  term  in  right  of  ano- 
"  ther  (in  autre  droit)  there  is  no  merger. 
"  Therefore,''  he  continues  to  observe,  "  if 
"  tenant  for  years  dies,  and  makes  him  who 
"  hath  the  reversion  in  fee  his  executor, 
"  whereby  the  term  for  years  vests  also  in 
"  him,  the  term  shall  not  merge.  So  also, 
"  if  he  who  hath  the  reversion  in  fee  marries 
"  the  tenant  for  years,  he  hath  the  inherit- 
"  ance  in  his  own  right,  the  lease  in  right  of 
"  his  wife.''  In  all  these  cases  one  estate 
was  an  accession  to  an  estate  already  vested 
in  the  person  who  became  intitled  as  husband 
or  executor. 

The  reason  for  this  distinction  is  ac- 
counted for  on  the  first  principles  of  justice  ; 
on  the  equity  of  law,  not  on  the  equity 
of  courts  of  conscience  ;  on  the  hardship 
that  the  estate  of  a  testator  or  of  a  husband 
or  of  a  wife,  should  be  annihilated,  and  the 
light  of  creditors,  legatees,  husbands,  or 
wives,  defeated  by  the  mere  act  of  law, 
without  any  act  done  by  the  parties.  It  is 
to  these  i^rounds,  that  several  iu(l<i;es  of  the 
first  eminence  have  ascribed  the  jt^ason,  and 
for  these  reasons  they  have  allowed  of  the  ex- 

V   2 
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eiiiptioii.  In  Bracehriclge  v.  Cook  tlic  term 
(lid  ncjt  merge*,  because,  as  it  was  said,  the  law, 
which  caiiied  in  itself  reason  and  equity, 
would  not  do  prejudice  to  another,  as  mar- 
riage was  a  laudable  thing,  the  law  would 
not  prejudice  the  wife  in  her  chattels  real, 
&c. 

And  in  the  instance  cited  from  Salkeld, 
Lord  Chief  Justice  IloU  said  the  difference 
of  the  riiihts  hindered  an  extin<^uishment,  be- 
cause  a  third  person  was  concerned,  and  might 
be  prejudiced,  which  could  not  beTbi/  act  of 
laze. 

It  must  be  acknowledsjed  that  Lord  Chief 
Justice  Holt  applied   these  reasons,  even  to 
the  case  of  a  person  who  was  possessed  of  a 
term  in  autre  droit,  and  purchased  the  rever- 
sion ;  but  though  the  reason   of  the  exemp- 
tion  ceases  Avhen  the  party  does   any  act  to 
acquire  one  estate,  after  he  has  the    other, 
yet,  from   the  cases  which   have  been  cited, 
it  is  clear  that  the  reason  is  to  be  urged  when 
one   estate   is   an   accession     to     the   other, 
merely  by  the   act  of  law ;  and  it  is   not  dif- 
ficult to  shew  that  the  reasons  given  in  Brace- 
bridge  V.  Cook  are  susceptible   of  this  sense, 
and  are  properly  understood  with  this   quali- 
fication. 

Lichden  and  JVindsmore  (e)  carries  the  ex- 

[f]  2  Roll.  279. 
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emption  from  merger  to  a  greater    length. 
According  to   that  case,  it"  a  man   seised    of 
an  estate  for  life,  in   rioht  of  his  wife,  takes 
an  assignment  of  a  term   on  which   the  free- 
hold  of  his  wife  is   expectant,  the  term  will 
not  merge  ;  and  yet  in  this   case   he   has  the 
term  in   his   own   right,  and  the  freehold   in 
right  of  another,  and  one  of  these  estates  is 
an  accession     to   the  other  by  his  own   act. 
In  this  case   there  was  a  lease   for  years,  the 
reversion  to  A.  a  feme  covert,  and  the  lessee 
granted  his  estate  to  the   baron,  and  it  was 
held  that  the  term  was    not  extinct,  because 
the   baron   had  the  estates  in  several  rights  ; 
for  that  the  frank-tenement  was   in   the  wife, 
and  the  baron  only  seised  in    her  right,  and 
yet  the  term   might  have   been   surrendered 
to  the  husband. 

The  case  last  cited,  seems  an  authority 
to  prove  a  point  which  may  be  inferred 
from  other  cases,  that  when  a  person  has 
several  estates  in  ditlerent  rigiits,  neither  of 
these  estates  shall  merge,  unless  his  power  of 
alienation  extends  to  one  estate,  as  well  as 
the  other.  The  cases  have  carried  the  point 
still  one  degree  further.  It  has  even  been 
held,  that  il"  a  wonraii  leases  Ibr  life,  and 
having  the  reversion  in  fee  takes  hushaiul, 
and  her  husband  purchases  the  lease  for  lite, 
that  the  lease  for  life  shall  not  merge  though 
the  husband  in  risjrht  of  his  wile,  is  seised  ot" 
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the  reversion  in  fee,  which  is  ininiediate  ta 
the  estate  for  life,  of  Avhich  he  is  seised  in 
his  own  right. 

A  view  has  now  been  taken  of  the  except 
tion  and  the  grounds  on  which  it  depends. 
It  appears  to  have  been  allowed  on  reasons 
of  ecfuity,  or  rather  justice  ;  on  the  broad 
principle  that  as  merger  is  the  annihilation 
of  one  estate  in  another,  by  the  conclusion 
of  law,  the  law  will  not  draw  this  conclusion 
to  the  prejudice  of  creditors,  legatees,  hus- 
bands, or  wives,  when  the  mere  act  of  law 
is  the  cause  that  one  estate  is  an  accession  to 
the  other ;  and  when  this  accession  of  estate 
would  occasion  the  merger  of  one  of  these 
estates  in  the  other,  unless  the  law  interposed 
to  qualify  the  operation  of  its  own  act  by  in- 
troducing an  exception,  which  denied  the 
application  of  merger. 

By  the  accession  of  one  estate  to  the 
other,  it  must  be  universally  understood 
that  the  person  in  whom  the  two  estates 
meet  is  the  owner  of  one  of  these  estates, 
and  that  afterwards  another  estate  devolves 
to  him  by  the  act  of  law,  as  by  descent  to 
him,  or  in  right  of  a  wife,  or  of  a  testator 
or  intestate.  It  is  under  these  circum- 
stances, and  these  circumstances  only,  tliat 
the  law  allows  of  the  exemption  fron^ 
fnerger. 

For  us  often   as   a   person   is   the   owner 
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of  an  estate  in  right  of  a  wife  and  not  being 
a  freehold ;  or  in  right  of  a  testator,  and  he 
purchases  the  immediate  reversion  or  re- 
mainder, then  with  the  concurrenee  of 
those  other  requisites  which  are  essenticd 
to  the  operation  of  the  doctrine  of  mer- 
jrer,  the  estate  held  in  another  right  will 
merge. 

Therefore,  first,  if  a  husband  possessed  in 
ri2;ht  of  his  wife  purchase  the  reversion  or  rc^ 
mainder ;  (/)  or^ 

Secondly,  if  an  executor  has  a  term  in  right 
of  his  testator,  and  purchases  the  reversion  ; 
in  both  these  instances  the  term  will  merge  ; 
and  yet  he  has  the  term  in  one  right  and  the 
fee  in  another  right ;  but  the  reason  of  these 
decisions,  clearly  flows  from  tlie  circumstance 
that  the  reversion  or  remainder  was  acquired 
by  the  party  by  his  own  act.  Thus  it  was 
held  (g)  that,  if  an  executor  hath  a  term,  and 
purchaseth  the  fee-simple,  the  term  is  de- 
termined. A  woman  termor  of  years  las 
husband,  who  purchases  the  lee,  the  i^vm 
is  extinct,  for  the  husband  has  done  an  act, 
which  destroys  the  term,  sciL  the  purchase. 
]3utif  a  woman,  being  a  termor,  marry  witli 
him  in  the  remainder,  the  term  contuiueth, 
for  here  it  is  not  the  act  of  the  wife,  but  the 

1 

(/)  Moor,  171.  U)    1  Ltou.  3«. 


296  ON  MERGER. 

act  of  the  law,  which  gives  the  term   to  the 
husband. 

A  case  in  Brooke  (h)  affords  ground  for  the 
same  distinction  ;  and  it  was  said,  that  if  a 
termor  makes  the  lessor  his  executor  and  dies, 
this  is  no  surrender,  for  he  had  the  term  to 
another  use  ;  but  that,  if  an  executor  who 
has  a  lease  for  years  from  his  testator,  pur- 
chases the  freehold,  the  lease  is  clearly 
extinct. 

And,  in  another  case  (pi.  54.)  Brooke  says 
a  man  had  a  lease  for  years  as  executor,  and 
afterwards  purchased  the  land  i?i  fee,  the 
lease  is  extinct. 

And  in  another  case  the  wife  became  inti- 
tled  to  the  term,  as  executrix,  and  the  hus- 
band held  the  same  in  lioht  of  her  executor- 
ship,  and  yet  it  was  held  that  his  purchase  of 
the  reversion  occasioned  a  mender  of  the  term. 
These  circumstances  occurred,  and  this  deci- 
sion was  pronounced  in  Moor  54.  Ju  this 
case  it  was  held  by  all  the  justices,  tlrat,  if 
an  executrix  have  a  term,  and  she  man  y,  and 
the  husband  purchase  the  reversion,  the  term 
is  extinct  as  to  the  wife  if  she  survive  ;  but  in 
respect  of  all  strangers  it  shall  be  assets  in 
his  hands. 

In  each  of  these  cases,  the  party  who  held 
the  estate  in   autre   droit   had   the  complete 

(h)  Bro.  Surr.  52. 
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ownership  of  that  estate ;  at  least  the  com- 
plete right  of  aliening  the  same ;  and  as  he 
might  have  disposed  of  the  estate,  and  has 
voluntarily  acquired  the  reversion  or  re- 
mainder, the  law  admits  of  its  general  con- 
clusion, and  the  application  of  those  rules 
of  which  merger  is  the  necessary  conse- 
quence. 

This  perhaps  is  presenting  the  reason  of 
merger  in  a  new  light,  and  assigning  reasons 
never  yet  urged,  to  account  for  the  operation 
of  the  law  of  merger  in  these  cases.     However 
these   reasons   may   be   approved,    they  are 
founded  in  the  general  principle,  that  unless 
the  owner  of  the  preceding  estate  has   the 
right  of  aliening  that  estate,  the  same  cannot 
merge   in    the   reversion   or    remainder,    by 
whatever  means  the  reversion  or  remainder  is 
acquired.     The  application   of  this   doclrine 
between  husband  and  wife,  when  the  hus- 
band is  seised  of  an  estate  of  freehold  in  right 
of  his  wife,  is  too  obvious   to   require  a  long 
discussion  to  enforce  it.     That  the  estate  of 
freehold  of  the  wife  cannot  merge,  is  a  conse- 
quence necessarily  flowing  from  the  absence 
of  a   right    in    the    husband    to    alien    that 
estate,  (i)     It  is  a  general  rule,  that  the  hus- 
band cannot,  in  virtue  of  his   marital   right, 
dispose  of  his   wife's  freehold,  so  as  to   pre- 

(/)  Stephens  V.  BiclrklgCy  3  Lev.  3(). 
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elude  her  from  resuming  her  estate  on  his 
death.  It  would  be  absurd  then  in  the  law 
to  suffer  the  husband  to  defeat  the  wife  of 
licr  estate,  by  indirect  means,  when  it  denies 
to  him  the  privilege  of  doing  it  by  alienation 
in  express  terms.  Indeed,  considering  mer- 
ger as  it  really  is,  the  conclusion  of  law  from 
a  supposed  intention  that  two  estates 
should  not  exist  distinctly,  how  can  the 
law  infer  this  intention,  or  how  could  it 
admit  of  the  merger  of  the  wife's  free^ 
hold,  when  one  of  the  great  objects  of 
the  law  is  to  preserve  the  freehold  to  the 
wife  ? 

It  remains  to  be  considered  as  between 
whom  this  exemption  is  allowed,  and  what 
interests,  not  conferring  the  beneficial  owner- 
ship, are,  with  reference  to  the  law  of  merger, 
said  to  be  held  in  autre  droit. 

From  the  cases  already  cited,  it  appears 
that  the  exemption  applies, 

1st.  As  between  husband  and  wife. 

2d.  As  between  executors  and  administra-^ 
tors,  having  an  estate  in  their  own  right  and 
another  in  right  of  their  testator  or  intes- 
tate. 

It  also  applies  in  some  degree  and  without 
any  possibility  of  merger. 

3d.  As  between  persons  who  form  a  part 
of  a  corporation  aggregate  of  many,  and 
who  have  estates  in  their  in(hvidual  capacityj 
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^t  the  same  time  that  the  corporation  of 
which  they  are  a  constituent  part,  has  an 
estate  in  its  corporate  capacity. 

It  also  seems  to  apply, 

4th.  Between  persons  intitled  under  an  in- 
tail,  and  who  have  the  fee  expectant  upon 
that  estate.     And, 

5th.  Between  persons  who  have  an  instan- 
taneous or  temporary  seisin  to  serve 
uses  to  be  raised  out  of  the  estate  conveyed 
to  them,  and  also  an  estate  in  their  own 
right. 

But  it  does  not  apply,  as, 

1st.  Between  trustees  and  cestuis  que 
trust,  (k) 

2d,  Nor  as  between  joint-tenants  when 
the  reversion  comes  to  one  of  them  by  de^ 
scent.  (/) 

Nor  when  the  reversion  is  limited  by  any 
other  deed,  &c.  than  that  which  creates  the 
joint- tenancy,  (m) 

And  it  is  doubtful  whether  it  applies  as 
between, 

1st.  Parsons  who  have  a  term  in  their 
own  right,  and  also  the  parsonage  in  right 
of  their  church  and  in  their  capacity  of  parr, 
sons.     Or, 

[K)   Lee's  case,  2  Leon.   110.  (/)    WiscoCs  case,  2  Rvp.  60, 

See   Leon.    129.      I'iiicli    Rep.  (m)    WiscoCs    case,     2    Ili'p, 

3  LroD.  G.  2  Aik.     ;2.   Filicrs  (JU.      I  iiist.  181. 
V.  f^ilicrs. 
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1st.  Prebendaries  who  have  an  estate  in 
the  revenues  and  lands  of  the  prebend  under 
a  grant  from  the  prebendary,  and  also  the 
advowson  of  the  prebend  as  their  inheritance, 
or  the  incumbency  of  the  prebend  in  the 
character  of  prebendary  ;  (n)  and  note,  there 
mi2:ht  be  a  release  or  surrender  in  the  time 
of  vacancy.  See  Co.  Litt.  Index,  Parson, 
Patron. 

First,  Sufficient  to  shew  the  leading 
grounds  of  the  exemption  as  between  hus- 
band and  wife,  will  be  collected  from  the 
cases  already  introduced,  and  the  observa- 
tions already  made,  (o)  In  addition  to 
these  cases,  and  these  observations,  it  is 
necessary  to  consider  the  right  of  the  hus- 
])and  to  lands  held  for  a  term  of  years  in 
ri2;ht  of  his  wife.  During  the  coverture  he 
has  a  general  and  unlimited  right  of  dispos- 
ing of  the  lands,  for  all  or  any  part  of  the 
term,  but  as  against  his  wife,  if  she  sur- 
vives he  cannot  charge  the  land,  or  pass  the 
same  by  his  will.  The  right  of  the  wife 
after  the  decease  of  her  husband  will  take 
place  of  any  charge  he  has  created,  or  any 
testamentary  disposition  he  has  made,  (p)  If 
the  husband  survive  the  wife,  the  term  will 
vest  in    him    absolutely   in    his    own    right, 

(n)  See  Vin.  Merger.  (p)   Plow.  419. 

(o)  Moor,  171. 
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witliout  obtaining  letters  of  administration  ; 
and  it  cannot  be  doubted  but  that  immedi- 
ately after  the  death  of  his  wife,  the  term 
"vvill  cease  to  be  privileged  from  the  apph- 
cation  of  the  law  on  merger,  and  will  be 
affected  by  all  the  consequences  of  this  con- 
clusion of  the  law,  notwithstanding  the 
term  held  in  right  of  the  wife,  was  an  ac- 
cession to  the  estate  which  the  husband 
held  in  his  own  right.  From  the  instant  the 
wife  dies,  the  husband  ceases  to  hold  in  right 
of  his  wife,  and  the  reason  of  the  exemption 
of  her  estate  from  merger  ceases  in  the 
same  instant,  and  cessante  ratione  cessat  ipsa 
lex.  (q) 

But  if  the  wife  survive  her  husband,  then 
the  term,  or  so  much  of  the  time  thereof,  as 
is  vested  in  him  at  his  death,  will  again 
become  the  absolute  property  of  the  wife, 
exempt  from  all  charges  of  the  husband,  as 
distinguished  from  under-leases,  &c.  and  all 
dispositions  by  his  will,  and  the  application 
of  the  doctrine  of  merger ;  as  far  at  least  as 
this  estate  is  intitled  to  the  exemption,  from 
the  circumstance  that  the  estate  was  an  ac- 
cession by  marriage,  to  an  estate  previously 
vested  in  her  husband,  or  an  estate  which 
descended  to  him. 

In  examining   the  doctrine  of  merger  of 
estates,   held   by  husbands   in   right  of  their 

(<^)   Cro.  I'll/.  H'H.     Peih  v.  Cltaancl,  8  Viii.  .Ml). 
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Ivives,  all  the  cases  which  have  been  intro- 
duced  have  been  applied  to  two  estates^ 
wlien  one  of  them  belonsis  to  the  husband 
himself  in  his  own  riMit  and  the  other  is  held 
in  right  of  his  wife :  and  the  exemption 
perhaps  is  confined  to  instances  of  this  sort. 
When  the  wife  has  one  estate,  and  then  pur- 
chases, the  better  opinion  seems  to  be  that 
the  doctrine  of  merger  is  to  be  applied  to 
the  estates  absohitely,  if  the  first  estate 
was  for  years;  voidably  if  it  were  of  free- 
hold for  life ;  Jenk.  73.  is  sometimes  urged 
as  an  authority  for  this  opinion ;  but  in 
that  book  there  is  nothing  which  is  decisive 
on  this  point.  The  language  of  the  book  is 
rather  applicable  to  other  distinctions  w^hich 
have  been  alread}^  examined.  At  the  same 
time  one  of  the  points  insisted  on  in  that 
book  will  support  the  general  position  that 
if  the  wife  with  the  consent  of  her  husband, 
possessed  of  a  term  in  her  right,  purchases 
the  reversion,  the  term  will  merge,  for  it  is 
said  that  if  an  husband  has  a  lease  for  years^ 
and  the  wife  purchases  the  fee,  this  extin- 
guishes the  lease.  Now  if  it  will  extin- 
guish the  term  of  the  husband  which  he 
holds  in  his  own  right,  it  is  a  consequence 
necessarily  arising  from  the  reason  of  merger, 
and  from  the  exceptions  to  the  application 
of  that  doctrine,  that  the  term  should  merge 
when   the  husband  holds  the  same  term  in 
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light  of  his  wife,  and  she  purchases  the  re- 
version. 

And  perhaps  the  term  woukl  not  revive 
even  though  she  disagreed  to  the  purchase. 
It  must  also  be  remembered  that  the  oeneral 
rule  of  merger  is,  that  one  of  two  estates 
immediately  expectant  on  each  other,  shall 
merge  when  both  estates  are  held  in  the 
same  right ;  and  the  exceptions  to  the  rule 
are  in  favor  of  those  instances  only  in  which 
one  of  two  estates  is  an  accession  to  the 
other  by  the  act  of  law,  and  third  persons 
Would  be  prejudiced  by  the  consequence  of 
merger.  When  the  husband  has  a  term  in 
his  own  right,  or  in  right  of  his  wife,  arid  his 
■\vife  purchases  the  reversion  with  his  con- 
sent, the  privilege  from  merger,  if  any  ex- 
ists, must  be  allowed  in  favor  of  the  hus- 
band, but  if  it  is  not  allowed  to  exist  in 
favor  of  the  husband,  when  he  has  the  term 
in  his  own  right,  there  cannot  be  any  reason 
for  allowing  the  same  in  those  instances  in 
which  the  husband  has  the  term  in  ri^ht  of 
his  wife. 

A  case  of  greater  difficulty  may  be  pro- 
posed. A  husband  has  a  term  for  years  in 
rio;bt  of  his  wife,  and  the  reversion  in  fee 
descends  to  his  wife.  On  this  case  it  is  diffi- 
cult to  anticipate  the  judgment  of  the  courts 
of  justice,  and  no  case  has  occurred  which 
decides  the  point. 
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By  the  case  of  Piatt  v.  Sleep  it  is  deter- 
mined  tJiat  the  descent  to  the  wife  shall  not 
merge  the  term  n^hich  a  husband  has  in  his  oxvn 
right.  That  case  must  have  been  decided 
on  the  ground  that  the  descent  was  the  mere 
act  of  law,  and  that  the  act  of  law  will  not 
do  any  injury.  A  descent  of  the  fee  to  the 
wife  of  a  man  possessed  of  a  term  in  her 
right,  is  not  precisely  within  the  reason  of 
that  case.  It  is  true  the  right  of  the  husband 
under  the  term  of  his  wife  will  be  affected 
by  merger,  but  in  answer  to  this  difficulty  it 
may  be  observed  that  the  term  is  the  pro- 
perty of  the  wife  till  the  husband  shall  have 
disposed  of  it.  It  is  probable,  however,  that 
when  this  case  shall  come  for  decision  before 
the  courts  of  justice,  they  will  incline  to 
favor  the  right  of  the  husband.  The  prin- 
ciples of  the  doctrine  of  merger,  and  of  the 
exceptions  allowed  to  that  doctrine,  do  not 
appear  sufficiently  extensive  to  justify  such  a 
decision  ;  but  till  the  point  shall  have  been 
decided  it  is  difficult,  indeed  impossible,  to 
fori^  any  certi^in  conclusion. 

From  the  observations,  which  have  been 
detailed,  these  distinctions  may  be  suggested. 

1st.  If  a  husband  who  is  tenant  for  years 
intermarries  with  a  woman  who  at  that 
time  has  the  reversion,  or  to  whom  the  re- 
version descends  after  the  intermarriage,  the 
tcMin  will  nol  inero;p,  because  in  one  case  the 
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right  of  the  husband  in  the  reversion  of  his 
wife,  and  in  the  other  case,  the  descent,  is  an 
act  of  law. 

2dly,  But  if  a  husband,  tenant  for  years 
in  right  of  his  wife,  purchase  the  immediate 
reversion,  the  term  will  be  annihilated  ;  for 
the  purchase  was  the  express  act  of  the  hus- 
band, and  amounts  to  a  disposition  of  the 
e  rm.  And  if  a  feme  who  has  a  term  for 
years  as  executrix,  intermarry  with  a  person 
who  after  the  intermarriasfe  becomes  intitled 
by  purchase  to  the  immediate  reversion  ;  or 
if  a  person  who  has  a  term  as  executor,  pur- 
chase the  immediate  reversion ;  the  term  will, 
in  either  case,  be  merged,  (r) 

When  the  husband  has  an  estate  of  free- 
hold in  his  own  right,  and  the  fee  in  right  of 
his  wife,  the  freehold  will  not  merge ;  and 
therefore  where  a  woman  seised  of  land  in 
fee,  leased  the  same  to  a  stranger  for  life, 
and  took  a  husband,  and  the  lessee  granted 
his  estate  (s)  to  the  husband,  no  surrender 
was  effected,  and  yet  the  husband  was  seised 
of  the  reversion  in  fee,  which  was  immediate 
to  the  estate  of  the  lessee,  viz.  in  rii^ht 
of  his  wife  and  not  in  his  own  right. 

And  it  seems  to  be  a  general  rule  that, 

(r)     Freeman's     Rep,     Vin,  [s]   Perk.  §  622. 

Abr.  CK.  Extin2:uishment. 
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The  Freehold  of  the  ffife  zi'ill  not  in   any  case 
7fierge  in  the  Freehold  of  the  Husband. 

Tliis  point  uvciy  he  considered  as  clear,  (t) 
The  wife  cannot  part  witli  her  freehold  with- 
out some  act  of  record  ;  and  even  a  convey- 
ance by  her  without  some  act  o^  record  would 
be  voidable.  To  what  purpose  then  should 
the  law  give  its  conclusion  of  merger  as  be- 
tween husband  and  wife  ? 

The  merger  of  terms  for  years  depends  on 
different  grounds.  Of  these  interests  the 
husband  alone  luis  a  complete  right  of  dis- 
position;  he  is  therefore  the  complete  owner 
of  these  estates  for  all  the  purposes  of  alien- 
ation ;  and  it  is  reasonable  that  on  his  be- 
coming a  purchaser  of  the  reversion,  the 
ownership  under  the  terms,  should  be  consi- 
dered as  abandoned,  and  these  terms  treated 
as  merged.  All  the  law  has  determined  on  the 
subject  of  the  merger  of  terms  is,  that  the 
mere  act  of  marriage,  or  the  mere  act  of  law, 
shall  not  of  itself  be  a  merger  of  an  estate,  in 
those  cases  in  which  the  term  and  the  rever- 
sion are  held  in  different  rights,  and  the  hus- 
band rcfiains  from  doing  some  act  which 
would  amount  to  a  declaration  of  intention, 

(«)  Stephens  v.  Brctridrjc,  1  Lev.  36.  Terk.  §  612—622. 
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that  he  wishes  to  become  the  owner  of  ano- 
ther estate.  From  these  principles  it  follows 
that  when  a  husband  has  a  term  of  years  in 
right  of  his  wife,  and  a  reversion  in  his  own 
right,  and  he  makes  a  conveyance  sufficiently 
operative  to  pass  both  estates,  the  term  will 
be  merged. 

And  in  Carter  and  Lowe  {ii)  on  an  eject- 
ment, the  case  was,  a  termor  devised  his 
term  to  I.  S.  and  made  his  wife  executrix 
and  died  ;  the  woman  entered  and  proved 
the  will,  and  took  husband,  who  took  a  lease 
of  the  lessor,  and  after  the  devisee  entered 
and  granted  all  his  estate  to  the  husband 
and  wife :  one  question  w^as,  if  by  the 
acceptance  of  the  new  lease  by  the  husband, 
the  term  which  the  woman  had  to  another 
use,  viz.  to  the  use  of  the  testator,  should  be 
considered  as  surrendered ;  and  the  opinion 
of  the  court  was  clearly  that  it  was  a  sur- 
render. 

Now  this  case  must  have  been  decided 
wholly  on  the  ground  of  the  powers  of  the 
of  the  husband  to  dispose  of  the  term,  and 
that  his  acceptance  of  another  lease,  amounted 
to  a  disposition  of  the  term. 

Cases  may  happen  in  whicli  the  husband 
may  have  a  freehold,  and  also  the  fee  in 
right  of  his  wife.      As  often   as   this   occurs, 

(»)  ()\vc-n,  r.n.  Moor,  YiH. 
\     2 
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i\u(\  {\\c\v  is  no  ])ar(inilar  reason  as  jo'ml-tc- 
nancy,  tenancy  by  intiielies,  ike.  to  keep  the 
estatt\s  apart,  tliere  is  oiound  to  contend  that 
the  estate  of  (Ve(;hoIcl  will  merge  in  the  fee^ 
and  that  it  will  be  immaterial  whether  one  of 
these  estates  be  an  accession  to  the  other  by 
the  concnrrencc  of  the  husband,  or  merely 
by  tlie  act  of  law.  In  vi\c\\  estate  the  interest 
of  the  husband  is  equally  extensive,  and 
equally  beneficial.  lie  can  receive  no  pre- 
judice from  the  apj)lication  of  the  doctrine 
of  merger,  and  therefore  there  is  no  ground 
for  allowing  of  the  exception  in  these  cases. 
AVhen  one  of  these  estates  is  vested  in  the 
husband  and  wife  by  intireties,  {i)  then  the 
reasons  of  the  exemption  from  merger  arc  ap- 
j)licable. 

It  remains  to  be  added  (?/)  that  a  lease 
was  made  to  baron  and  feme  for  years,  who 
entered ;  the  lessor  afterwards  enfeofled  the 
baron  who  died  seised.  The  feme  survived 
and  claimed  the  term,  and  betwixt  the  feme 
and  the  heir  of  the  baron,  the  debate  was 
wlu^ther  this  term  was  extinguished?  And  it 
was  held,  per  totam  curiam,  that  by  the  ac- 
ceptance of  the  feoffment,  the  baron  had 
surrendered  the  term,  and  it  was  extinguished 
But  it  was  said  if  the  conveyance  had  been 
b}"  bargain  and  sale  inrolled,  or  by  fme,  it 
had  been  otherwise. 


[x]  Shep.  Touch.  315,  31G.  (;/)  Cro.  Eliz.  712. 

1  Inst.  299.  Perk.  s.  619. 


ON  MERGKR.  309: 

This  case,  if  law.  would  prove  that  the  hus- 
band by  suffering  the  reversioner  to  make  a, 
feoffment,  allowed  his  right  to  deal  with  the 
possession,  and  that  the  husband  afforded  evi- 
dence of  his  having  renounced  the  possession, 
But  the  case  has  ver}'  little  weight.  Since 
on  the  legal  principles  already  established, 
the  purchase  of  the  iidieritance,  b}^  any  mode, 
would  have  extinguished  the  term. 


Of  the  Accession  of  one  Estate  to  another^ 
when  the  two  Estates  are  held  in  different 
Rights,  one  as  Executor  or  Administrator, 
and  the  other  in  proprio  jure. 

On  the  extent  of  the  exemption  from 
merger,  as  it  applies  to  two  estates,  when  one 
is  held  in  rioht  of  a  testator,  or  of  an  intes- 
tate,  the  cases  already  cited  afford  the  gene- 
ral outline. 

The  distinction  to  be  extracted  fmm  these 
cases  is,  that  when  either  of  the  two  estates(z) 
is  an  accession  to  the  other  Ijj/  the  act  of  laic, 
there  will  not  be  any  merger,  and  that  the 
lesser  estate  will  merge  as  ol'ten  ns  one  of 
them  is  an  accession  to  the  other,  by  the  act 
of  the  j)arty. 

The  cited   cases   shew    the   ap[)licalion    ot" 
the  doctrine  only  as  between  terms  for  years 

(:)   Bro.  Ltait,  03.  Surrender,  32. 
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on  the  one  hand,  and  the  freeliold,  or  the  fee, 
on  the  other  hand. 

At  this  day  executors  or  administrators 
may  have  an  estate  of  freehokl  in  right  of  a 
testator  or  intestate;  and  there  is  every  rea- 
son to  adopt  the  opinion  that  estates  of  this 
description,  when  held  in  right  of  a  testator 
or  intestate  are  equally  exempt  from  merger. 

On  the  continuance  of  the  privilege  from 
merger,   an  observation,   which  will   be   pro- 
perly introduced  into  this  place,  presents  it- 
self.    Though   a  person  is  originally  intitled 
to  a  term,  or  to  an  estate  of  freehold,  as  an 
executor  or  administrator,  yet  in   process  of 
time  he  may  become  the  owner  of  that  estate 
in  his  own  right.     This  happens  in  the  case 
of  executors,  when  the  executor  is  also  resi- 
duary legatee,  and  he  performs  all  the  pur- 
poses of  the  will,  and  holds  the  estate  as  le- 
gatee ;  or  when  the  executor  pays  money  of 
his  own,  to  the  value  of  the  term  in  disclrai'ge 
of  the  testator's  debts,  and  with  an  iiUcnlion 
to  appropriate   the  term   to   his  own  use   in 
lieu  of  the  money.     And  in  the  case  of  admi- 
nistrators when  the  administrator  is  the  only 
person  intitled  to  the  beneficial  ownership  of 
the  intestate's   proj)ert\%    or  procures  a  dis- 
charge from  those  who  are  to  shai'e  that  pro- 
perty with  him,  and  all  the  debts  of  the  in- 
testate are  paid.     Under  these  and  the  like 
ch'cumstances   the  executor  or  administrator 
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will  have  the  estate  in  his  own  right;  and 
when  he  has  the  estate  in  his  own  right,  it 
will  be  subject  to  merger. 

Generally  speaking  it  is  diliicult  to  ascer- 
tain when  the  character  of  executor  or  admi- 
nistrator ceases,  and  the  ownership,  indepen- 
dent of  that  character,  commences.  Every 
case  must  depend  on  its  own  circumstances. 
This  conclusion  only  is  certain,  that  when  the 
executor  or  administrator  ceases  to  hold  the 
estate  in  that  character,  he  will  hold  the  same 
in  his  own  right,  and  it  will  be  subject  to 
merger,  (a)  The  burthen  of  proof  lies  on  the 
executors  or  tliose  persons  who  claim  title 
under  him. 


Of  the  Exemptions  from  Merger  as  beticeen 
Persons  who  are  seised  as  Individuals  of  one 
Estate,  and  of  another  as  Fart  of  an  aggre- 
gate Corporation. 

The  next  head  to  be  considered  is  the  ex- 
ception to  merger,  as  it  a])plies  between  per- 
sons who  form  part  of  a  corporation  aggregate 
of  many,  and  who  have  estates  in  their  indi- 
vidual capacity,  at  the  sanic  time  tliat  the 
corporation  of  which  they  are  a  constituent 
pait,  has  an  estate  in  the  same  lands.      As 

[n)    Tiiirjrci/  V.  llvowu,  B-jii'-an'j.  and  l'uiui\  \U\u  ^1  I. 
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against  persons  who  answer  this  description, 
and   sustain   this  character,  there  cannot   be 
any  merger,  either  of  the  estate  held  in  right 
of  their  corporation,  or  of  the  estate  held  in 
their  own  right.     In  point  of  law  they  are  not 
entitled    to   tlie  two   estates.     In   tlie   estate 
held  in  right  of  the  corporation,  (b)  they  have 
no  interest  or  estate  individnally.     The  law 
distinguishes   the  persons,   who  compose  the 
corporation,  from  the  corporation  itself;  and 
the  individual,  as  an  individual,  has  no  power 
of  ahening  the  estate  held  in  right  of  the  cor- 
poration.    It  must  be  aliened  by  a  corporate 
^ct;  by  the  act  of  the  body  corporate  in  its 
political   state;  and   not  of  the  members  of 
the  corporation  in   their  individual  capacity. 
This  idea   is   carried    to   the  extent,    that   a 
member  of  a  corporation  aggregate  of  many, 
and  not  being  the  head  of  that  corporation, 
may  make  an   effectual  grant  to  the  corpora- 
tion of  which  he  is  a  member,   or  take  under 
a  grant  from   the   same   corporation.      'I'his 
consideration    distinguishes    the   situation    of 
the  members  of  aggregate  corporations,  from 
the  individual  in   whom   the  character  of  a 
sole  corporation   is   fultilled ;    for  he   cannot 
grant  to,  or  take  under  a  grant  from  himself. 
Jenkins   is    express    on    this    point,  (c)       A 
mayor  and  commonalty  cannot  enfeolF  the 

{h)   1  Insl.  9.  a.  (c)  Jenk.  b  Cunt,  200. 
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mayor  by  deed  with  a  letter  of  attorney ;  so 
of  a  dean  and  chapter,  for  the  head  cannot 
be  severed  from  the  corporation:  it  is  not  a 
corporation  without  the  head,  but  they  may 
enfeotfone  of  the  commonalty,  for  the  corpo- 
ration remains  without  him ;  so  of  the  dean 
and  chapter.     And  he  accounts  for  the  differ- 
ence that  there  shall   be  a  merger  when  two 
estates  meet  in  the  person,  who  represents  a 
sole  corporation,  and  that  there  shall  not  be 
anv  merger  when  two  estates  meet  in  a  per- 
son  who  is  one  of  several  members  composing 
a  corporation  aggregate,  by  laying  down  a 
general  rule,    that  the  same   person,   at  the 
same  time  cannot  have  an  assize  and  an  eject- 
ment  for  the  same  land;  and   he  concludes, 
that  this  is  the  reason  that  if  a  lease  for  years 
be  made  to  A.  who  becomes  parson,  the  lease 
is  extinct;  and  so  of  a  master  of  an  hospital ; 
but  that  if  a  lease  for  years  be  made  to  A. 
one  of  the  commonalty  of  London^  and  after- 
wards he  becomes  mayor,  this  lease  is  not 
extinct;  and  so  of  a  dean  and  chapter;  (J) 
for  the  member  of  the  corporation   in   this 
case,   does  not  make  the  body  corporate,   nor 
at  the  tinjc  of  the  lease  made,  was  head  of 
the  corporation:   and  that  there  are  two  seve- 
ral  persons  in  this  case  of  a  corporation  ag- 
gregate; one  a  natural  body,  who  may  bring 

{(I)  Sec  1  \\vA.  oT).  b. 
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an  ejectment;  the  otiier  a  body  politic  and 
aggregate,  which  may  bring  an  assize,  and 
l)oth  at  the  same  time  for  the  same  land. 


Other  Exceptions, 

■  i'wiii- 

The   exceptions   in  favour  of  estates-tail, 

and  of  those  who  have  an  instantaneous  or 
temporary  seisin,  to  the  intent  that  uses  may 
be  raised  upon  their  seisin,  might  with  pro- 
priety have  been  considered  in  this  place: 
for  the  former  of  these  exceptions  is  allowed 
on  legal,  the  other  on  equitable  grounds,  ex- 
pressly adopted  into  the  law  by  the  statute 
of  uses.  The  principle  is  that  these  estates 
are  not  held  by  the  person  as  the  complete 
owner  of  them.  On  the  exceptions,  as  they 
apply  to  these  estates,  a  more  enlarged  and 
detailed  view  will  be  taken  under  a  particu- 
lar division  set  apart  for  this  purpose,  (e) 


The  Exemption  does  not  apply  between  Trustees 
and  Cestuis  que  trust. 

Notwithstanding  one  of  two  estates  may 
be  held  in  trust,  and  the  other  be  held  bene- 
ficially by  the  same  person;  (/")   or  that  both 

[r]  2  Black.  Comment.  178.  (/)  SidciTui,  75.  Lea's  case, 

3  Leo.  114. 
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estates  may  be  held  by  the  same  person  on 
the  same  or  on  different  trusts,  the  doctrine 
of  merger  will  operate  on  these  estates.  For 
as  to  legal  estates,  the  exception  to  the  appli- 
cation of  this  doctrine,  extends  to  those  in- 
stances only  in  which  one  person  has  the 
legal  ownership  of  several  estates,  in  different 
rights;  viz.  one  in  his  own  right,  and  the 
other  in  another  right:  and  in  which  the  law% 
as  distinguished  from  equity,  {g)  takes  notice 
of  these  different  rights.  Now  of  trusts  the 
law  does  not,  for  this  purpose,  take  any  no- 
tice. Over  the  beneficial  ownership  under 
the  trust,  courts  of  equity  alone  have  juris- 
diction. But  though,  in  point  of  law,  the 
doctrine  of  merger  takes  places,  equitij  zvill 
interpose,  and  by  its  interference  will,  as 
against  the  person  who  has  occasioned  the 
prejudice  to  the  beneficial  owner  intitled  un- 
der the  trust,  and  all  persons  claiming  under 
such  wrong  doer  without  consideration,  or 
with  notice  of  the  equitable  title,  support  the 
trust  by  way  of  charge  on  the  land,  by  de- 
creeing possession  of  the  lands  for  the  time 
of  the  estate  which  is  merged,  or  by  decree- 
ing a  conveyance  as  the  circumstances  of  the 
case  shall  require,  and  as  will  be  the  means 
of  administering  the  most  coniplete  and  ef- 
fectual justice  to  llie  cestui  que  trust.     There 

(|1  3  Leo.  G. 
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are  a  few  cases  in  the  books,    from  which 
these  distinctions  may  be  collected. 

In  Vincent  Lets  case,  {h)  Vincent  Lee  being 
seised  in  fee,  had  issue  three  sons,  F.  G.  and 
J.  and  devised  that  J.  his  son  should  have 
the  land  for  thirty-one  years  without  im- 
])eachment  of  waste,  to  pay  certain  debts  and 
legacies;  the  remainder  after  the  term  ex- 
pired to  the  heirs  male  of  the  body  of  the 
said  J.  begotten;  and  further  willed,  that  if 
the  said  J.  die  within  the  term  aforesaid,  then 
G.  his  son  shall  have  such  term,  and  then  also 
shall  be  executor;  but  made  the  said  J.  his 
present  executor,  and  died. 

J.  entered  by  force  of  the  devise,  F.  died 
without  issue,  by  which  the  fee-simple  de- 
scended on  J.  who  had  issue  P.  and  died 
within  the  term. 

P.  entered — G.  as  executor,  entered  upon 
him,  and  he  re-entered, — upon  which  re-en- 
tr}*",  G.  brought  trespass. 

And  it  was  held  that  the  plaintiff,  namely, 
G.  the  devisee  of  the  second  term,  should 
recover. 

And  by  Manwood,  in  construction  of 
wills,  all  the  words  of  the  will  are  to  be 
compared  together,  so  as  there  be  not  any 
repugnancy  between  all  the  parts  of  the  will, 
or  between  any  of  them,   so   that  all   may 

[h]  3  Leo.  110. 
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stand:  and  the  intent  of  the  testator,  was, 
that  his  son  J.  should  have  the  lands  for 
thirty-one  years,  if  he  so  long  lived,  and  if 
he  died  within  the  term  that  G.  his  son  should 
have  such  term.  And  he  held  that  the  same 
was  in  J.  an  estate  by  limitation,  and  he 
could  not  sell  it,  nor  could  it  be  extinct  by 
act  in  law,  or  of  the  law.  It  was  a  lease 
determinable  by  his  death,  and  so  shall  be 
the  lease  of  G.  determinable  upon  his  own 
death;  and  G.  upon  the  death  of  J.  within 
the  term  shall  have  the  residue  of  the  num- 
ber of  the  years  limited  by  the  former  devise; 
scil.  so  many  in  number  as  were  not  expired 
in  the  life  of  J.  who  was  first  executor  to  that 
special  purpose.  Gejit,  Baron,  to  the  same 
intent :  here  he  hath  the  same  term  as  execu- 
tor ;  and  it  is  not  like  a  term  devised  which 
the  party  hath  as  legatee ;  but  in  our  case  he 
hath  only  authority  in  this  lease  as  executor, 
and  the  land  was  tied  to  the  time,  and  the 
authority;  and  when  the  same  determines  in 
his  person,  then  the  land  departs  from  him  to 
G.  who  was  a  special  executor  to  that  pur- 
pose, as  J.  was  before.  And  G.  had  not  the 
same  term  which  J.  had;  but  such  a  term. 
Clark,  Baron,  accorde :  and  he  said  that  the 
will  was  further,  that  if  G.  died  before  his 
debt  paid,  and  his  will  performed;  and  the 
jury  finding  all  the  special  matter  concluded, 
that  if  the  term  limited  to  J.  be  extinct,  then 
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they   find  for  the  defendant.     And  he  held 
clearly    that  J.  had   this  term  of   thirty-one 
years  as  executor,  and  that  by  the  descent  of 
the  inheritance  to  J.  the   term  as  to  himself 
was  gone;  but  as  to  creditors  and  to  the  le- 
gatees, it  shall  be  said  in  esse,  and  be  assets 
in  his  hands:  and  because  that  the  term,  as 
to  that  purpose,  shall  be  said  in  esse,  he  died 
within  the  term,  within  the  intent  of  the  said 
will.     And  this  word,  term,   is,  vox  poli/setna, 
terminus  status,   terminus  temporis,    terminus 
loci.     And  in  our  case  the  word  term,  hath 
reference  to  time,  and  not  to  estate;  for  the 
testator  did   respect   the  time   in   which   his 
will  might  be  performed,  and  that  was  thirty- 
one  years;  as  if  J.  make  a  lease  during  the 
term  that  J.  S.   hath  in  the  manor  of  D.  and 
J.  S.   hath  forty  years  in  it ;  now   although 
that  J.  S.  surrendereth  or  forfeiteth  it,  yet  he 
shall  hold  over,  but  he  shall  have  it  for  forty 
years;  for  my  lease  refers  to  the  time,  and 
not  to  the  estate.     In  the  like  manner,  here 
G.  cannot  have  the  same  term  which  J.  had, 
nor  for  thirty-one  years  after  the  death  of  J. 
but  so  much  of  the  said  thirty-one  years  shall 
be  cut  off  in  the  interest  of  it,   as  J.  had  en- 
joyed it;  and  G.  shall  have  as  many  years  as 
J.  hath  left;  and    G.  shall  perform   so   much 
of  my  will  as  J.  at  his  death  within  the  term 
aforesaid,   shall  not  have  performed:  as  if  I 
lease  mv    land   to   one  until   he   hath   levied 
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one  hundred  pounds,  and  if  he  dieth  before 
tliat  he  hath  levied  it,  then  J.  S.  shall  have 
such  term  for  the  levying  of  it:  the  first  les- 
see levieth  fifty  pounds  and  dieth,  J.  S.  may 
levy  the  residue,  but  not  the  whole. 

The  case  of  Vincent  Lee  must  be  read  with 
great  caution.  It  contains  many  proposi- 
tions applicable  to  merger,  Avhich  are  not  to 
be  understood  as  law.  For  J.  had  the  term 
as  devisee  and  not  as  executor:  and  if  he 
bad  had  the  term  as  executor,  the  term 
would  not  have  been  merged  by  a  rlescent  to 
him. 

Again  in  Marmaduke  Danbi/  v.  John 
Danhij  and  Samuel  Fierce,  (i)  the  plaintitf 
was  possessed  of  the  lands  for  a  long  term, 
viz.  three  thousand  years,  and  being  very 
aged,  and  having  several  young  children,  the 
defendant  John,  his  son  and  heir,  by  combi- 
nation Avith  the  other  defendant.  Pierce,  who 
was  seised  of  the  reversion  in  fee,  did  fraudu- 
lently procure  him  to  convey  the  same  to 
the  use  of  the  [)laintiff  and  his  heirs,  or  to  the 
use  of  the  plaintiff  for  life,  lemaindcr  to  the 
defendant  Danhy  and  his  heirs,  or  to  some 
such  effect  or  purpose  to  drown  the  said 
estate  and  term  of  years  in  the  inheritance 
of  the  premises,  and  this  without  the  phiin- 
tiff's  privity,  and  to  hinder  him  from  makino- 

(/)   I'inth  Rep.  2-20. 
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a  provision  for  his  younger  children.  All 
this  matter  appeared  to  tlie  court;  and  it  was 
decreed  that  the  plaintiff,  his  executors,  ad- 
ministrators, and  assigns,  and  all  claiming  by 
or  under  him  or  them  should  peaceably  hold 
the  premises,  during  the  said  term  of  three 
thousand  years,  against  the  defendants,  and 
without  their  interruption,  and  notwithstand- 
ing such  conveyance  there  should  be  no 
merge?'  of  the  term,  and  that  the  same  should 
not  be  given  in  evidence,  or  any  use  made 
of  it  against  the  plaintiff,  his  executors,  &c. 
And  that  the  plaintiff,  and  his  executors,  &;c. 
might  assign  and  dispose  thereof,  in  as  am- 
ple a  manner  as  if  such  conveyance  had  ne- 
ver been  made. 

The  precise  import  of  this  decree  is  not 
easily  collected  from  the  report.  When  the 
court  said  there  should  be  7io  merger  of  the 
term,  they  must  have  meant,  in  point  of  effect 
and  beneficial  ownership.  That  the  term 
was  merged  at  law,  was  not  denied;  and  the 
court  could  not  restore  the  termor  to  his  leiial 
right,  or  revive  the  term,  or  prevent  the 
legal  operation  of  merger.  Its  jurisdiction 
was  confined  to  the  power  of  restraining 
those,  who  had  practised  this  fraud  on  the 
plaintiff,  from  availing  themselves  of  the 
legal  right  they  had  obtained  under  this 
operation  of  the  law.  'j'his,  in  truth,  was  the 
scope  of  the  decree,  and  it  is  evident  that  the 
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court  considered  the  situation  of  the  parties 
in  this  ho'ht.  To  what  other  purpose  did  the 
court  decree,  that  the  plaintitf  should  enjoy 
without  any  interruption  from  the  defend- 
ants ?  for  unless  the  term  was  merged,  the 
defendants  could  not  give  any  interruption 
to  the  complaint,  and  when  the  court  res- 
trained the  defendants  from  giving  in  evidence 
or  making  use  of  the  deeds,  which  caused 
the  merger  of  the  term,  they  must  have  pro- 
ceeded on  the  conclusion  that  the  term  was 
merged  at  law,  and  that  this  was  a  mode  of 
depriving  the  defendants  of  all  advantage 
from  the  fraud  they  had  practised. 

This  case  may  therefore  be  considered  as 
proceeding  on  the  admission  that  a  merger 
had  taken  place. 

In  Saunders  v.  Boiirtiford,  Allen,  and  others, 
John  Allen,  (k)  who  was  seised  in  fee,  did  by 
indenture,  dated  25th  April,  10th  James, 
grant  the  lands  to  Richard  Saunders,  with  a 
covenant  for  further  assurance.  This  grant 
was  only  for  a  term  of  one  thousand  years, 
and  Richard  Saunders,  upon  the  marriage  of 
his  son  Joh?!,  with  Aim  Andrews,  assigned 
the  residue  of  the  term  to  his  son  John,  who 
enjoyed  the  same  for  thirty-five  years. 

John  Saunders  on  the  20th  August,  1662, 
assio-ned   the    remainder    to    Thomas  Harris 

{k)   lincli's  Rf>|).  42-1. 
VOL.    I  I  1.  Y 
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and  Jolin  Ailcii^    the    grandson  of   the  fh'st 
lessor,  who  at  that  tune  had  the  reversion,  as 
the  heir  at  hiw  of  the  lessor,  in  trust  for  the 
benefit  of  his  wife  and   children.     The   trus- 
tees accepted  the  trust,  and  declared  it  to  be 
for  Ann  the  wife  of  John   Saunders,  and  for 
the  education,  and   raising   portions   for  her 
younger  children,  and  after  her  decease  in 
trust    for  Echs^ard  her  eldest  son,  and  that 
on   request  they  would   assign   the  same  to 
him,  and  the  premises  were  enjoyed  accord- 
ingly.    Edward  in  1668,  devised   the  residue 
of  the  same  term  to  Margaret  his  wife,  who 
on   the   23d   July,  19  Car.   2,  sold   it  to  the 
plaintiff,  Nicholas  Saunders,    for  a  valuable 
consideration,  and   Thomas  Harris,  who  was 
the   ^\\\'\Wm^  txn^tee  oi  John  Sannders ;  and 
the  children  of  the  said  John  all  joined  in  the 
sale,  and  the   plaintiff  enjoyed   the  premises 
quietly  for  many  years. 

Afterwards,  Isabella  Allen  claimed  a 
title  as  heir  at  law  of  John  Allen,  the  ori- 
ginal lessor,  viz.  as  dauohter  and  heir  to  Tho- 
mas  Allen,  who  was  son  and  heir  of  John  Al- 
len, who  was  son  and  heir  of  the  said  John 
who  granted  the  original  lease.  The  defen- 
dant Bournford  claimed  as  administrator 
dc  bonis  non  of  Thomas  Allen  and  John  Allen, 
his  son. 

The  title  of  Isabella  was,  that  a  moiety  of 
the  said  term  was  merged  in  the  inheritance. 
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for  that  John  Saunders,  20th  iViigust  1662, 
assigned  the  whole  to  Thomas  Harris  and 
John  Allen,  who  was  then  heir  at  law  to  the 
reversion  in  fee,  and  grandfather  of  the  said 
Isabella  ;  so  that  a  moiety  of  the  said  term 
was  merged  in  him,  and  Isabella  had  reco- 
vered the  said  moiety  in  ejectment,  and  was 
then  in  possession  thereof.  The  plaintiff 
therefore  exhibited  his  bill  asjainst  the  de- 
fendant,  to  have  one  moiety  of  the  term  con- 
firmed to  him,  which  was  then  claimed  by 
the  administrator,  de  bonis  non,  and  that 
Isabella  might  make  a  new  grant  of  the  other 
moiety  which  was  merged  as  aforesaid. 

And  the  court  decreed  that  the  plaintiff 
should  hold  the  premises  during  the  remain- 
der of  the  term,  notwithstanding  the  merger 
of  the  moiety,  and  that  the  defendant  Isa- 
bella should  make  a  further  assurance  of  the 
remainder  of  the  said  term,  so  that  in  this 
case  the  court  clearly  and  unequivocally  re- 
cognized the  law  of  merger,  and  its  applica- 
tion to  one  moiety  of  the  term ;  for  the 
terms  of  the  decree  are,  that  the  plaintiff 
should  enjoy,  notwithstanding  the  merger  of 
the  moietij:  and  the  court  extended  its  relief, 
by  decreeing  that  a  conveyance  should  be 
made  of  that  moiety,  for  the  residue  of  the 
term  by  Isabella,  in  whose  estate,  when  vested 
in  her  ancestor,  the  moiety  of  the  term  had 
been  meroed.     This  rase  then  is  an  authority 
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lor  the  geiHTcil  ;issortit)n  which  hus  been 
made,  that  c((uity  will  suj)poit  the  interest 
of  the  cestui  que  trust,  and  will  also  order  a 
conveyance  to  revive  tlie  legal  estate,  when 
such  conveyance  is  requisite  to  the  due  ad- 
niinistration  of  justice. 

On  this  case  other  observations  present 
themselves.  It  shews  that  equity  will  inter- 
lere,  and  administer  relief,  even  when  the 
merger  has  been  a  consequence  of  the  act  of 
the  trustee  of  the  term  which  is  merged ; 
and  will  extend  its  relief  even  against  the 
heir  of  that  person,  although  no  fraud  is 
imputable  to  this  person  or  his  heirs.  The 
ground  of  relief  in  these  cases  is,  that  the 
merger  of  the  term  is  an  accident  prejudicial 
to  one  of  the  parties  interested,  contrary  to 
the  agreenient  hetzveen  them,  and  their  inten- 
tion, and  perhaps  in  some  degree  on  the  pre- 
sumed agreement,  on  the  part  of  the  rever- 
sioner, that  he  will  be  a  trustee  for  the  pur- 
poses declared  of  the  estate  which  is  merged. 

From  Cheney's  case  it  appears  that  this 
was  the  law  prior  to  the  statute  of  uses;  and 
if  it  was  the  law  at  that  time  it  must  be  the 
law  at  this  day.  Without  the  exception  in 
the  statute  of  uses  which  saves  the  former  es- 
tate of  a  releasee,  feoffee,  <Scc.  to  uses,  it  should 
seem  that  at  law  the  estate,  previously  in  the 
feoffee,  releasee,  &c.  would  have  merged ; 
and  that  the  legislature,  aware  of  this  appli- 
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cation  of  the  law,  and  also  of  the  controlling 
jurisdiction  of  a  court  of  equity,  placed  the 
case  on  the  footing  on  which  it  stood  in 
equity,  in  those  instances  in  which  the  trus- 
tee would  not  have  been  compelled  to  con- 
vey the  estate,  of  which  uses  were  declared, 
till  he  had  secured  to  himself  the  same  de- 
gree of  ownership,  which  he  had  before  his 
former  estate  was  merged,  by  the  acceptance^ 
or  descent^  of  the  estate  of  which  uses  were 
declared. 

Before  the  observations  on  the  case  of 
Saunders  and  J^ournford  are  closed,  it  will 
be  material  to  observe  that  for  the  claim  of 
the  administrator  de  bonis  non  of  Thotnas  Al- 
len and  John  Allen  his  son,  there  was  not 
the  least  pretence  at  law  or  in  equity.  There 
either  was  a  merger  of  the  term  for  a  moiety 
or  not:  if  there  was  not  any  meiger,  then 
the  whole  term  continued  to  Harris  the  sur- 
viving trustee;  and  if  the  term  was  merged 
for  a  moiety,  the  moiety  of  the  term  must 
have  been  mer2:ed  in  the  inheritance ;  and 
no  one  except  the  heir  at  law,  could  have 
supported  a  claim  in  respect  of  the  other 
moiety  of  the  lands  comprised  in  the  term'. 

The  consideration  of  tliis  point  of  etpiity 
also  arose  on  the  Duke  of  Norfolk's  case;  (/) 
and  though  in  that  case  the  term  was  extin- 
guished   by   surrender,   and    not    by    merger, 

(/)   3  Ch.  Ta.  1.:.. 
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yet  the  reasoning  is  equally  applicable:  and 
in  delivering  his  opinion  on  that  case,  Lord 
Chief  Baron  Montague  said,  this  term  is  gone 
indeed,  and  merged  in  the  inheritance,  yet 
the  trust  of  that  term  remains  in  ecjuity  ;  and 
if  this  trust  be  destroyed  by  him,  that  had  it 
assigned  to  him,  this  court  (the  chancery) 
has  full  power  to  set  it  up  again,  and  to  de- 
cree the  term  to  him  to  whom  it  did  belong, 
or  a  recompence  for  it. 

In  Villers  v.  Villers,  (m)  it  was  insisted,  on 
one  side,  that  a  term  of  sixty  years  was 
merged,  by  being  created  to  the  same  person 
to  whom  the  fee  was  devised,  who  had  like- 
wise the  reversionary  interest  in  another  term 
for  ninety-nine  years ;  but  Mr.  Villers  s  coun- 
sel, on  their  side,  contended  there  was  not 
any  merger,  because  there  was  a  trust  of  the 
term,  the  trust  kept  the  term  separate,  and 
consequently  it  was  not  merged. 

This  argument  may  be  tenable  in  equity, 
when  a  distinct  risfht  is  in  a  stranger  under 
the  trusts ;  (w)  but  then  the  legal  estate  merges, 
and  equity  interferes  only  to  sustain  the  in- 
terest of  the  cestui  que  trust. 

Most  of  the  cases  cited  as  applicable  to 
the  point  under  consideration,  have  arisen  on 
the  merger  of  the  estate,  charged  with  the 
trust,  in  the  estate  which  the  trustee  had  in 
his  own  right.     Cases  may  occur  in  which 

(/«)  2  Atk.  72.  («)   2  Vera.  91. 
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the  estate  of  the  trustee,  held  in  his  own 
right,  may  become  merged  in  an  estate,  con- 
veyed to  him,  or  devolving  on  him  by  de- 
scent. Under  these  circumstances,  the  doc- 
trine of  merger  is,  on  the  one  hand,  equally 
applicable  between  these  estates ;  on  the 
other  hand,  courts  of  equity  are  equally  open 
to  afford  relief  to  the  trustee  for  the  purpose 
of  giving  him  the  full  benefit  of  his  own  es- 
tate. The  equity  of  the  trustee  is  equally  as 
strong  as  the  equity  of  the  cestui  que  trust; 
and  the  court  would  not  order  the  trustee  to 
convey,  till  the  time  of  his  estate  was  ex- 
pired, or  without  allowing  him  to  make  such 
a  conveyance  as  would  give  him  a  legal  title 
to  an  estate,  of  the  same  extent  and  ecpially 
beneficial  with  his  former  estate. 

Though  a  trust  will  not  prevent  the  mer- 
ger of  one  of  two  legal  estates,  (o)  yet  when 
the  same  person  has  the  trust  or  beneficial 
ownership,  and  also  the  legal  estate,  though 
they  are  derived  under  distinct  titles,  the 
trust  will  merge  in  the  legal  ownership.  For 
this  purpose  there  is  a  general  rule  in  equity, 
admitting  however  of  some  exceptions,  that 
a  person  cannot  be  a  trustee  for  himself;  and 
another  general  rule,  also  admitting  of  some 
exceptions,  that  as  between  real  and  [icMsonal 

(o)  Cooke  V.  Cooke,  2  Atk.  v.  Sales,  2  Wils.  331.  I'Ula:^ 
67.  tViUovghby  v.  WiUou<jhlnj,  v.  fillers,  2  Atk.  72.  Cnpct  v. 
1   Term   Rep.  766.    (ioodri<jht      (iiylkr,  [)  Vvs.  r>()'\ 
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rejircsentativcs,  or  between  ditlcrent  classes 
onieirs,  or  heirs  in  different  lines,  (/>)  there  is 
not  any  equity.  1'he  legal  right  must  pre- 
vail, and  it  prevails,  because  a  court  of  equity 
will  not  administer  any  relief. 

Therefore,  except  in  the  case  of  infants, 
&c.  an  equitable  charge  will  merge  in  the 
legal  ownership  when  they  are  united  ;  (rj)  an 
equitable  term  will,  as  between  the  heirs  and 
executors,  merge  in  the  legal  estate  of  inherit- 
ance, though  it  be  in  tail,  2  Plow.  605;  an 
equitable  fee  by  descent  e.v  parte  paterna, 
will  merge  in  the  legal  fee  taken  by  descent 
ex  parte  materna:  so  as,  in  the  two  former 
cases,  to  exclude  the  person  in  titled  to  the 
charije,  and  in  the  latter  case  to  exclude  the 
paternal  heirs,  in  favor  of  the  maternal  heirs. 

In  Doe,  lessee  of  Balch,  v.  Putt  and  others, 
which  was  determined  in  the  court  of  Com- 
mon Pleas,  in  Trinity  term,  8  Geo.  3.  the 
circumstances  were  these,  (r)  It  was  an  eject- 
ment tried  before  Hewitt,  Justice,  at  the 
assizes  for  Somersetshire,  and  a  special  ver- 
dict was  found,  which  stated,  that  Alaru  Mor- 
timer, being  seised  in  fee  of  an  estate,  of 
which  the  premises  in  question  were  an  un- 
divided moiety,  on  her  marriage,  conveyed  to 
trustees  and  their  heirs,  to  tlie  use  of  them 
and  their  heirs,  upon  trust,  to  permit  her  to 

(p)  3  Ves.  Jun.  339.  (r)  Cited  Dougl.  772. 

{q)  9  MuJ.  220.  2  Vein.  91. 
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receive  the  rents  and  profits  to  her  separate 
use  daring  hfe,  and  to  grant  and  convey  the 
estate,  or  any  part  thereof,  to  the  use  of  such 
person  or  persons  in  fee,  or  otherwise,  as  she, 
whether  married  or  sole,  by  deed  or  will 
should  appoint,  and  for  want  of  such  ap- 
pointment to  the  use  of  the  husband  for  life, 
remainder  to  her  first  and  other  sons  in  tail, 
remainder  to  her  daughters  in  tail,  as  tenants 
in  common,  remainder  to  her  right  heirs. 
The  marriage  took  effect,  and  she  died,  leav- 
ing her  husband  and  an  only  daughter,  an  in- 
fant ;  the  husband  afterwards  died,  and  then 
the  daughter  died,  being  still  under  age,  and 
without  issue.  The  lessor  of  the  plaintiff, 
and  one  Newton,  were  the  heirs  at  law  of  the 
daughter  ex  parte  materna,  (being  the  sons  of 
two  deceased  sisters  of  the  mother,)  and  on 
the  daughter's  death,  they  entered  on  the 
estate.  The  lessor  of  the  plaintiff',  and  the 
surviving  trustee,  by  lease  and  release,  recit- 
ing as  above,  and  that  Newton  had,  for  a 
certain  sum,  agreed  to  purchase  the  lessor  of 
the  plaintiff's  moiety,  and  in  consideration 
of  the  stipulated  price,  conveyed  that  moiety 
to  Newton,  in  fee.  On  the  same  day,  by 
lease  and  release,  also  reciting  as  above,  the 
trustee  conveyed  the  other  moiety  in  fee  to 
Newton.  Newton  died,  seised  of  all  tlu^ 
estate,  leaving  the  lessor  of  the  jilaintil]',  Iiis 
heir  at  hiw  ex  jxirfc  viatcniu,  and  the  dclt  iid- 
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ants  his  heirs  at  law  ex  parte  paternd.  Tlie 
question  on  the  special  verdict  was,  whether 
the  moiety  conve^^ed  by  the  surviving  trustee 
alone  to  Newton,  (for  which  moiety  only  the 
action  was  brought,)  belonged  to  the  lessor  of 
the  plaintiff,  or  to  the  defendants  ?  The  court 
unanimously  decided  in  favor  of  the  latter, 
though  it  was  contended,  that  the  legal 
estate  should  follow  the  old  use,  which  had 
come  to  Nezi^toti  by  descent,  ex  parte  maternd: 
so  that  though  Newton  took  nothing  by  pur- 
chase from  the  trustee,  but  the  mere  legal 
estate,  yet  it  was  determined,  that  the  whole 
should  descend  from  Newton,  in  the  paternal 
line,  as  in  other  cases  of  purchase. 

In  Goodright  v.  JFells,  (s)  James  Selby,  Ser- 
jeant at  law,  agreed  for  the  purchase  of  the 
estate  in  question,  and  paid  for  it,  but  died 
before  any  conveyance  was  made  of  it  to  him, 
having  by  his  will  (made  subsequent  to  the 
agreement)  devised  "  all  the  rest  of  his  real 
"  and  personal  estate,  whatsoever,  and  where- 
"  soever,  to  his  said  wife,  in  trust,  that  she 
"  do  thereout  educate  and  maintain  his  said 
"  son,  until  he  should  attain  the  age  of 
"  twenty-one  years,  and  until  he  should  have 
"  sufficiently  settled  and  secured  to  and  upon 
"  his  the  testator's  said  wife,  what  is  to  be 
"  settled  upon  and  given  to  her  as  aforesaid, 

(s)  Doug.  771. 
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"  and,  afterwards,  in  trust  to  convey  and 
"  dispose  of  all  the  then  rest  of  his  real  and 
"  personal  estate,  and  the  produce  thereof, 
"  to  his  said  son,  his  heirs,  executors,  and 
"  assigns ;  but  in  case  his  said  son  should 
"  die  without  issue,  before  he  should  attain 
"  his  said  age  of  twent3'-one  years,  then  in 
"  trust,  &c."  After  the  testator's  death,  a 
conveyance  by  lease  and  release  of  the  estate 
in  question,  was  made  to  Mrs.  Selby,  the 
widow,  who  died  before  the  son  attained  his 
age  of  twenty-one  years,  and  he  afterwards 
attained  that  age  and  died  in  1772,  having 
been  always  in  possession  of  the  estate  after 
the  death  of  his  mother,  and  having  devised 
it  to  charitable  uses,  which  devise  was  void 
by  the  statute  of  mortmain.  The  lessor  of 
the  plaintiff  was  his  heir  at  law  on  the  part 
of  the  mother,  and  the  defendants  his  heirs 
at  law  on  the  part  of  the  father's  mother. 

Lord  Mansfield,  (after  stating  the  case,) 
observed: — Serjeant  Selby,  after  his  purchase, 
was  owner  of  the  equitable  estate,  and  had 
a  right  to  go  into  chancery  to  compel  a  con- 
veyance. After  his  death,  the  ventlor  con- 
veyed to  the  widow,  which  conveyance,  on 
the  condition  of  the  son's  living  till  twenty- 
one,  and  making  a  certain  provision  for  her, 
was  to  be  absolutely  in  trust  for  him.  He 
outlived  his  mother,  and,  on  her  death,  llu- 
trust  estate    was   completely  vested   in    liim, 
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(the  subsequent  limitations  in  the  will  being 
on  eontingeneies  which  never  happened,)  and 
the  legal  estate  descended  to  hinv  from  her. 
The  question  is,  to  whom  the  whole  estate 
descended  on  the  death  of  the  son?  For  it 
did  descend,  the  devise  to  charitable  uses 
being  void.  If  it  descended  from  the  mo- 
ther, the  lessor  of  the  plaintift'  takes  as  heir 
at  law.  But,  it  was  contended,  that,  though 
he  is  heir,  there  is  a  trust  for  the  ])aternal 
heirs ;  and  it  was  said  to  be  settled,  that  the 
court  will  not  suffer  a  trustee  to  recover  in 
ejectment,  against  the  cestui  que  trust.  When 
this  was  mentioned  on  the  trial,  I  said,  as  I 
did  the  other  day,  in  the  case  of  Doe  v.  Fott, 
that  this  rule  is  subject  to  the  qualification  of 
its  being  clearly  the  case  only  of  a  mere  trust, 
for  then,  by  taking  notice  of  it,  {t)  the  court 
prevents  delay  and  expence  ;  but  it  will  not 
decide  when  there  is  a  doubt,  but  leave  the 
question  to  a  jurisdiction  which  regularly 
takes  cognizance  of  matters  of  trust.  The 
counsel  said,  there  might,  perhaps,  be  cases 
on  the  subject,  and  the  parties  wished  to  have 
the  opinion  of  the  court.  Now,  who  is  to  be 
considered  as  heir  at  law  on  this  ejectment? 
It  would  be  sufficient,  for  the  judgment  which 
I  shall  deliver,  to  say,  that  it  is  not  a  clear 
case,  that  the  lessor  of  the  plaintilf  is  a  mere 

(')   This  practice  is  over-ruled. 
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trustee,  for,  that  point  being  doubtful,  he  is 
entitled  to  reeover  at  law,  as  he  certainly  has 
the  legal  right.  But  I  will  go  farther,  and 
throw  out  some  observations,  to  shew,  that  it 
is  not  only  doubtful,  but  that  the  inclination 
of  my  opinion  is,  that  yoit  cannot  support 
such  a  trust. A  case  so  circumstanced,  in 
every  particular,  probably  never  existed  be- 
fore, and,  perhaps,  never  may  happen  again. 
But,  cases  must  often  have  happened  on 
which  the  general  question  would  arise;  viz. 
whether,  when  cestui  que  trust  takes  in  the 
legal  estate,  possesses  under  it,  and  dies,  the 
legal  and  equitable  estate  shall  open  on  his 
death,  and  be  severed  by  the  different  heirs? 
Consider  it,  fust,  upon  authority;  and,  se- 
condly, upon  principle. 

1st.  No  case  has  ever  existed  where  it  has 
been  so  held;  none  where  the  heir  at  lawof 
one  denomination,  has,  on  the  death  of  the 
ancestor,  been  considered  as  a  trustee  for  the 
heir  at  law  of  another  denomination,  who 
would  have  taken  the  equitable  estate,  if  that 
and  the  legal  estate  had  not  united. 

2nd.  On  principle,  it  seems  to  me  impos- 
sible; for  the  moment  both  meet  in  the  same 
person,  there  is  an  end  of  the  trust.  He  has 
the  legal  interest,  and  all  the  profits,  by  his 
best  title: — A  man  cannot  be  a  trustee  for 
himself.  Why  shovdd  the  estates  open  upon 
his    death?       \Miat    ('(juity    has    one    set   of 
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heirs,  more  than  the  other?  He  may  dis- 
pose of  the  whole  as  he  pleases,  and,  if  he 
does  not,  there  is  no  room  for  chancery  to 
interpose,  and  the  rule  of  law  must  prevail. 
The  case  in  the  Common  Pleas  (u)  is  an  au- 
thority, if  it  went  on  this  ground,  and  I  am 
told  it  did.  There,  the  cestui  que  trust  tak- 
ing the  legal  estate  as  a  purchaser,  the  de- 
scent was  altered.  Qudcumque  via  data, 
therefore,  the  lessor  of  the  plaintiff  is  intitled. 
If  the  question  is  doubtful,  then,  in  this 
court,  the  legal  right  must  prevail,  and,  if 
the  weight  of  opinion  and  argument  is,  that 
the  legal  estate  must  draw  the  trust  after  it, 
the  case  is  still  stronger  against  the  defend- 
ants. 

JVilles,  Justice — I  entirely  agree  with  my 
lord  as  to  the  legal  estate;  but  my  doubt 
is,  what  has  become  of  the  equitable  use: 
let  us  see  how  the  facts  stand.  The  money 
was  paid  by  the  father,  but  he  died  before 
any  conveyance;  devising  as  stated  in  the 
case.  Now  what  was  the  antient  use?  It 
was  to  the  heirs  e.v  parte  paterna,  I  do  not 
asree,  that  there  is  no  difference  as  to  the 
different  heirs — When  the  question  is  be- 
tween those  of  the  paternal,  and  those  of 
the  maternal  line,  the  law  always  gives  the 
preference  to  the  former.     After  the  father's 

(")    Doe  V.  Potf,  supra,  328. 
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death,  a  conveyance  was  made  to  the  widow 
and  her  heirs,  in   trust.     So,   the  estate  in 
her  was  not  absolute,  but  charged   with  the 
trust.       Suppose   the   son,   in  his   hfe-time, 
had  called  in  the  legal  estate,  and  become 
a  purchaser,  there  is  no  doubt,  but,  in  that 
case,   the    paternal    heirs    would   have    suc- 
ceeded.    There  having  been  no  such  convey- 
ance to  him,    the  legal  estate  descended   to 
him  from  the  mother.     But  I  think  he  took 
it  clothed  with  the  trust,  and  subject  to  the 
ancient  use ;  I  do  not  say  he  was  a  trustee 
for  himself,   but  this   ancient   use  remained 
uncontrolled,   and   revived,   as  between   the 
different  heirs,  on  his  death ;  no  act  having 
been  done  to  alter  it.     If  therefore  the  ques- 
tion  were   to   come   before   me   in   another 
court,  I  should  decree  a  trust  in  the  lessor  of 
the    plaintiff.       But    he    certainly    is    inti- 
tled  to  the  legal  estate,  and  that  is  enough 
here. 

Ashhurst,  Justice,  added — We  all  agree, 
that,  if  there  is  a  doubt  as  to  the  trust,  the 
lessor  of  the  plaintiff  is  intitled  to  the  estate 
in  this  court;  and,  therefore,  it  is  not  ne- 
cessary to  give  any  opinion  on  the  other 
point.  But,  as  it  has  been  moved,  I  will 
mention,  that  I  am  inclined  to  be  of  opi- 
nion, that  the  trust,  as  well  as  the  legal 
estate,  shall  go  to  the  heirs  e.v  parte  patcnia. 
To   support    the    contrary  position,    it  must 
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be  said,  that  the  son  took  as  trustee  tor 
liimself  and  his  paternal  heirs ;  for  I  do  not 
see  how  the  estate  shall  open  for  the  heirs, 
if  he  was  not  himself  a  trustee  :  I  never 
knew  any  case  where  the  court  held,  when 
an  estate  came  by  descent,  that  the  heir 
was  a  trustee  althou2:h  the  ancestor  was  not. 
The  case  in  the  Common  Pleas  goes  a  great 
way  to  determine  this  question ;  for  it  shews, 
that,  where  the  trust  and  legal  estates  join, 
they  shall  both  go  according  to  the  legal 
estate. 

Buller,  Justice,  observed — I  am  entirely 
of  the  same  opinion  with  my  lord,  and  my 
brother  Ashkurst,  on  both  points.  On  the 
first,  we  are  all  agreed.  As  to  the  second,  it 
is  observable,  that  no  case  has  been  cited, 
nor  do  I  believe  any  ever  existed,  where, 
in  a  court  of  equity,  an  heir  of  one  sort  has 
been  determined  to  hold  as  trustee  for  an 
heir  of  the  other  sort.  In  a  court  of  lav/,  try 
the  question  by  the  principle  stated  by  Mr. 
Jiatt,  (one  of  the  counsel)  viz.  that,  where 
two  titles  unite,  the  party  shall  be  in  of  the 
best.  AVhat  is  the  better  title  here?  The 
clear  fee-simple  estate  which  descended  from 
the  mother.  I  think  there  is  a  mistake  in 
takino;  the  heirs  on  eitlier  side  into  consi- 
deraticm.  'Jiiey  had  no  interest  during  the 
life  of  the  ancestor;  the  whole  was  in  him. 
'I'lie  oni\'  person   to  be  considered  is  the  an- 
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cestor,  who  was  seised  in  fee  both  of  the 
legal  and  equitable  estate.  A  case  has  been 
put,  which  does  not,  in  my  opinion,  vary 
the  question,  viz.  the  case  of  the  son's  hav- 
ing called  for  a  conveyance.  However,  as 
the  mother  died  before  he  came  of  age,  and 
she  was  not  directed  to  convey  till  then, 
that  case  does  not  apply.  AVe  are  to  take 
the  facts  as  they  stand.  To  be  sure,  if  he 
had  taken  the  legal  estate  by  purchase,  the 
paternal  heirs  would  have  been  intitled,  but 
as  he  took  it  by  descent  from  his  mother, 
(and  the  case  would  have  been  the  same  if 
we  suppose  her  to  have  lived  beyond  his  age 
of  twenty-one,  and  that  he  never  called  for 
the  conveyance,)  I  think  the  trust  was  merged 
and  gone. 

For  the  purpose  of  trying  whether  in 
this  case  the  paternal  heir  had  any  equity 
against  the  maternal  heir,  a  bill  was  filed  in 
Chancery,  and  the  case  received  a  deter- 
mination in  that  court  in  favor  of  the  ma- 
ternal heirs,  (jr)  The  court  observed — Then 
the  next  question  is,  whether  upon  the 
case  made  by  the  plaintiff,  he  is  intitled  to 
an  equity.  'Ilie  question  at  law  was  clear : 
there  could  be  no  question  about  that ;  but 
the  judges  intimated  their  opinions  upon 
the  equitable  point.  The  argument  of  Mr. 
Justice  Wihon  was  more  equitable  than  legal. 

[x]  3  Yes.  J.  339. 
VOL.   in.  Z 
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Wc  have  an  intimation  of  the  opinion  of 
Lord  Mansfield,  and  a  strong  opinion  of 
the  jud<>'es  Ashhurst  and  Bullcr  against  the 
equity.  Mr,  Justice  JVi/les's  opinion  was 
in  favor  of  the  equity.  The  question  now 
is,  whether  upon  the  case  now  coming  be- 
fore a  court  of  e(|uity,  the  opinion  of  the 
three  judges  is  such  as  this  court  will  follow. 
I  do  not  say,  the  case  is  free  from  all  diffi- 
culty; and  there  may  be  good  reason  to 
contend,  that  the  situation  of  the  trustee 
sliall  not  affect  in  any  degree  the  estate 
coming  from  him  to  his  cestui  que  trust : 
but  I  must  not  lay  that  down  too  broadly  ; 
for  tliat  is  not  the  fact.  In  Philips  v. 
Brydges,{y)  I  stated  as  an  universal  propo- 
sition, that  wherever  the  legal  and  equitable 
estates  miiting  in  the  same  person,  are 
co-extensive  and  commensurate,  the  lat- 
ter is  absorbed  in  the  former.  I  stated, 
and  I  think  I  was  v.arranted  in  so  doing, 
that  no  act  of  the  trustee,  can  in  any  degree 
vary  the  right  of  the  cestui  que  trust :  but  I 
did  not  state,  nor  upon  full  consideration 
am  I  prepared  to  say,  that  it  was  ever  held 
that  the  situation  of  the  trustee,  and  the 
operation  of  law,  arising  from  that  situa- 
tion, and  the  relation  to  the  cestui  que 
trust,  does  not  make  considerable  differ- 
ence in  the  estates  to  be  taken  :  as,   for  in- 

(y)  3  VcR.  .Tun.  126. 
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stance,  supposing  the  trustee  was  an  an- 
cestor of  the  cestui  que  trust,  and  dies ;  and 
then  the  cestui  que  trust  dies :  is  there  any 
doubt  that  his  widow  would  be  dowable : 
though  if  the  cestui  que  trust  died  first,  she 
unquestionably  would  not.  It  has  been 
argued,  that  the  trustee  is  a  mere  instru- 
ment, and  his  situation  or  act  can  have  no 
effect  at  all  upon  the  estate.  I  have  put  a 
case,  wdiere  the  fact  being,  that  the  legal 
estate  descends  upon  the  cestui  que  trust  and 
is  united  with  the  trust-estate,  he  becomes 
solely  seized  at  law,  and  both  his  widow 
and  heir  are  intitled.  Therefore,  the  situ- 
ation of  the  trustee  (I  do  not  say  his  act) 
may  make  a  considerable  difference.  Jf  the 
widow  of  Mr.  Selbi/  had  conveyed  to  the 
son,  it  is  clear  he  would  have  taken  an 
estate  descendible  to  his  heirs  ex  parte  pa- 
tenia.  Suppose  she  had  made  a  feoffment 
to  the  use  of  herself  for  life,  remainder  to 
her  son ;  she  would  have  had  no  intention 
of  giving  the  estate  in  any  new  line :  (it  is 
to  be  supposed,  she  would  rather  it  should 
continue  it  in  the  line,  that  would  carry  it 
to  her  own  heirs  ;)  but  that  act,  though  not 
done  with  that  view,  would  have  such  an 
effect.  So,  where  an  heir  takes  by  devise 
instead  of  by  descent,  the  conscciucnces  are 
different :  but  that  was  never  insisted  on  as 
a  ground  of  equity.     U  an  heir  ex  parte  ma-' 

z  2 
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ternd  takes  by  devise,  tliat  would  let  in  his 
heirs  ca'  paiie  patcrna ;  and  it"  they  fail,  his 
heirs  ex  parte  matcniA  also :  if  he  takes  by 
descent,  he  would  only  take  an  estate  de- 
scendible to  his  heirs  ex  parte  matenia,  and 
yet  if  he  can  take  by  descent,  the  law 
makes  him  take  so.  The  case  of  an  escheat 
does  seem  a  hardship  upon  the  line  of  heirs 
that  would  have  succeeded,  if  Mr.  Selbi/ 
had  taken  from  his  father.  That  is  the 
only  argument,  that  pressed  upon  my  mind. 
AVhere  the  person  himself  has  an  equal,  co- 
extensive, estate  at  law  and  in  equity,  the 
legal  shall  prevail,  notwithstanding  the  case 
I  have  put  of  the  escheat.  I  have  not  found, 
that  courts  of  equity  have  ever  upon  that 
circumstance  held,  that  he  is  not  to  be  con- 
sidered as  having  a  co-extensive  estate  in  law 
and  equity. 

The  case  relied  upon  in  Phillips  v.  Bri/dges, 
was  Wade  v.  Paget,  1  Bro.  Chan.  Cas. 
363.  There  Lord  Thurlow  lays  down  a  uni- 
versal proposition,  to  which  I  am  inclined 
to  accede ;  that  where  the  estates  unite,  the 
equitable  must  merge  in  the  legal.  That 
was  the  principle  of  the  opinion  of  the 
judges  in  Goodright  v.  Wells;  and  upon  con- 
sideration I  am  inclined  not  to  lay  any  re- 
sftiction  upoa  or  to  narrow  it  in  any  respect, 
but  to  hold,  that  by  whatever  means,  whe- 
ther by  conveyance   or  otherwise,   a  person 
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obtains  the  absolute  ownership  at  law  of  the 
estate,  though  he  acquired  that  by  an  equi- 
table title,  and  both  either  came  together  or 
are  afterwards  united  in  him,  the  legal  will 
prevail,  the  equitable  is  totally  gone  for  the 
purpose  of  being  acted  upon  by  any  person 
in  this  court.  Therefore  that  beins;  to  be 
laid  down  universally,  this  demurrer  must  be 
allowed  against  the  plaintiff  claiming  as  heir 
e.v  parte  paterna. 

In  this  place  the  case  of  Goodright  v.  Searle 
must  be  remembered,  as  proving  that  when 
a  person  has  a  fee,  subject  to  an  executory 
devise  in  his  mother,  and  the  interest  under 
the  executory  devise  descends  to  him,  and 
the  event  happens  on  which  the  executory 
devise  is  to  operate,  the  descent  from  the 
mother  Avill  govern  the  title ;  consequently 
the  interest  by  executory  devise  is  not  extin- 
guished in  the  fee.  On  this  case  a  more  am- 
ple discussion  will  be  found  in  a  subse([uent 
division. 


On  the  Merger  of  Estates-tail,  and  their    Ex- 
emption from  Merger. 

Estates-tail   are   privileged    from    merger ; 
and  Blackstone  (z)  has   said   that  a  man    may 

(z)   2  Com.  p.  177. 
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have   in   Iiis  own   right   both   an    estate-tail, 
and  a  reversion,  and  the  estate-tail,  though  a 
less  estate,  shall  not  merge  in  the  fee ;  {a)  and 
it  was  his  opinion  that  estates-tail  are  protect- 
ed and  preserved  from  merger  by  the  opera- 
tion and  construction,    though  not   by   the 
express  words  of  the  statute   de  donis ;  and 
that  this  operation    and  construction   arose 
proljably  upon  the  ground   that  in  the   com- 
mon cases  of  merger  of  estates  for  life,  or 
years,    by  uniting   with   the  inheritance,  the 
particular  tenant  had  the  sole  interest  in  them, 
and  had  full  power  at  any  time  to  defeat,  de- 
stroy, or  surrender  them;  and  therefore  when 
such  an  estate   united  with   the  reversion  in 
fee,  the  law  considered  it  in  the  light   of  a 
virtual  surrender  of  the  inferior  estate.     But 
he  observes    that  in  an  estate-tail  the  case 
was  otherwise,    that  the   tenant  for  a  long- 
time, had  no  power  at  all  over  it,  so  as  to 
bar  or  destroy  it,  and  now  can  only  do  it  by 
a  certain  special  mode,  as  by  a  fine  or  rcco^ 
very,  and  the  like :  it  would   therefore   have 
been    strangely  improvident,    to    have   per- 
mitted the  tenant  in  tail,   by  purchasing  the 
reversion  in  fee,  to  merge  his  particular  estate 
and  defeat  the  inheritance  of  his   issue  ;  and 
that  hence  it  has   become  a  maxim  that  a 
tenancy  in  tail  zvhich  cannot  be  surrendered, 

(a)  Wiscot's  Case,  2  Rep.  GC, 
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cannot  also  be  merged.  For  tlie  same  re<ison 
that  an  estate-tail  cannot  merire  in  the  iv- 
mainder  or  reversion  in  fee,  one  estate  tail, 
as  it  has  been  already  observed,  cannot  merge 
in  another  estate-tail. 

But  the  gift  of  an  estate-tail  to  the  tenant 
of  a  like  estate-tail,  may,  if  it  proceed  from  a 
reversioner,  operate  to  the  same  extent  as  a 
release  of  the  seignory  :  and  if  the  second 
estate-tail  be  of  m-eater  extent  than  the  first 
estate-tail,  then,  whether  the  gift  proceeds 
from  a "  reversion  or  remainder-man,  a  new 
intail  will  be  created  :  as  if  a  gift  be  made 
to  a  man  and  his  heirs  of  his  body,  who 
is  already  tenant  in  tail,  male  or  female,  or  to 
a  man  and  his  heirs  of  liis  body  generally, 
who  is  tenant  in  tail  under  a  gift  to  him  antl 
the  heirs  of  his   body  by  a  particular  woman. 

These  ])ositions  are  perfectly  consistent 
with  the  doctrine  established  by  the  cases 
of  Cholmey^  {h)  and  Badger  v.  Lloijd,  (c)  al- 
ready cited.  The  observations  in  these  cases 
are  applicable  only  to  two  estates-tail  of  the 
sa?ne  extent  :  and  notliing  is  more  com- 
mon in  practice  than  to  see  two  estates-tail 
in  the  same  person,  either  by  purchase  or 
descent ;  and  sometimes  one  by  purcliase 
and  the  other  by  descent;  and  the  issue  un- 
der each  intail  will  take  according  to  the 
priority  in  the  creation  of  that  intail. 

(h)  '2  Rep.  TjO.  (.)   Salk.  ■2[12. 
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It  was  certainly  in  favour  of  the  issue  that 
estates-tail  were  privileged  from  merger ; 
and  it  is  in  consequence  of  an  equitable  con- 
struction of  the  statute  de  donis,  that  the 
estate-tail  does  not  mer^e,  when  the  estate- 
tail  and  the  reversion  or  remainder  in  fee, 
meet  in  the  same  person.  And  it  should 
seem  that  it  is  only  as  against  the  tenant 
in  tail,  when  he  has  the  two  estates,  and  the 
issue  in  tail,  when  the  time  of  the  estate-tail 
and  also  the  immediate  remainder  or  rever- 
sion in  fee,  are  vested  in  a  stranger,  that  the 
estate-tail,  or  rather  the  ownership  of  that 
estate,  is  exempted  from  merger :  for  ac- 
cording to  Gilbert,  in  his  Tenures,  a  grant 
by  tenant  in  tail  to  the  reversioner,  will  ope- 
rate as  a  surrender,  namely,  (for  so  the  pro- 
position nmst  be  understood,)  as  a  surrender, 
between  all  persons  claiming  under  the  re- 
version and  not  as  against  the  issue  in  tail  ;  or 
only  quodam  modo  against  them.  Till  barred, 
the  surrender  is  voidable.  For  the  same 
reason  that  the  time  of  the  estate-tail  may  be 
considered  as  surrendered,  it  may,  in  a  case 
with  corresponding  circumstances  be  consi- 
dered as  merged. 

The  statute  of  intails  would  have  been  of 
little  effect  if  the  estate-tail  had  not  been 
protected   from   merger ;  {d)  and  in  JViscot's 

{rl)   ?  Rep.  61. 
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case,  the  opinion  of  the  court  was,  that  if 
there  be  tenant  in  tail,  the  remainder  to  his 
right  heirs,  he  may  grant  his  remainder  over 
or  devise  ;  for  an  estate-tail  cannot  drown, 
nor  be  surrendered,  nor  be  extinct  by  acces- 
sion of  a  greater  estate. 

But  this  peculiarity  of  an  estate-tail,  and 
its  exemption  from  merger,  continue  so  long 
only  as  the  privileges  of  the  statute  de  donis 
in  favour  of  the  issue,  are  annexed  to  that 
estate. 

From  this  deduction  it  appears  in  the 
most  satisfactory  manner  that  the  exemption 
from  meri^er  is  for  the  benefit  of  the  issue. 
It  has  been  already  observed,  that  an  estate- 
tail,  after  possibility  of  issue  extinct,  or  an 
estate  tail  which  by  means  of  a  fine  barring 
the  issue  of  their  right  of  succession  under 
the  intail,  is  converted  into  a  determinable 
fee,  will  merge :  and  it  may  be  advanced  as 
a  general  rule^  that  when  there  is  not  any 
longer  a  possibility  that. the  iasue  in  tail  can 
claim  a  ridit  to  inherit  the  estate  in  that  cha- 
racter,  and  per  formarn  doni,  the  estate-tail 
ceases  to  retain  the  quality  of  being  privi- 
ledgcd  from  merger. 

That  an  estate-tail  after  possibility  of 
issue  extinct  is  subject  to  merger,  has  been 
sufficiently  proved  by  the  several  authorities 
already  adduced  in  support  of  that  position  '* 
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and  that  an  estate-tail  is  not  exempt  irom 
merger,  when  the  right  of  the  issue  vmder 
the  intail  is  destroyed,  is  clear  from  the  cases 
of  Holt  V.  Sambach,  Si/monds  v.  Cudmorc, 
Kinaston  v.  Clarke,  and  Earl  of  Slielbonie  v. 
Biddulph. 

In  Holt  V.  Sambach,  (e)  Sir  JFilUa?n  Cateabi/ 
being  tenant  for  life  of  land,  the  remainder 
in  tail  to  Robert,  his  son,  remainder  in  tail 
to  himself,  remainder  to  Robert  in  general 
tail,  the  remainder  in  fee  to  himself,  granted 
rent  of  ten  pounds  a-year  out  of  the  intailed 
lands  to  IViUiam  Sambach  in  fee;  and  Sir 
William  and  Robert  his  son  levied  a  fine  with 
proclamations  to  the  use  of  the  said  Sir 
William  m  fee,  and  afterwards  the  said  Sir 
IFilUam  enfeoffed  Sir  Thomas  Holt  and  died. 
Robert  had  issue  Robert,  and  died ;  and  the 
court  was  of  opinion  that  this  grant  in  fee 
was  good  ;  for  he  had  an  estate  for  life  in 
possession,  and  an  estate  of  remainder  intail, 
and  remainder  in  fee  to  himself  to  charge, 
and  then  the  fee-simple  passed  by  the  grant ; 
and  although  Robert  the  son  midit  have 
avoided  it,  yet,  when  he  had  barred  the 
estate-tail  by  a  fine  to  the  use  of  Sir  JVil- 
Ham,  now  Sir  William  Catesby,  had  by  the 
acceptance  of  this  estate  to  himself,  avoided 
the  means  by  which  he  might  have  avoided 

[r)  Hulton,  96. 
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the  rent ;  and  that  althouo;h  in  Bredons  case 
when  tenant  for  hfe  and  he  in  remainder  in 
tail,  join  in  a  fine  rendering  rent  to  tenant 
for  hfe,  that  passeth  from  every  one,  which 
miglit  hiwfully  pass,  and  that  the  rent  con- 
tinued after  the  death  of  him  in  the  remain- 
der in  tail  without  issue,  yet  in  this  present 
case  the  estate  was  barred  by  the  fine ;  united 
to  that  estate  which  f'Filliam,  the  grantor 
had,  and  then  William  was  seised  in  fee,  and 
the  rent  made  unavoidable. 

In  Symonds  v.  Cudmore,  (f)  Sir  Nicholas 
Martin  was  tenant  for  life  with  remainder  in 
tail  to  IVilliam  his  eldest  son,  and  having  a 
power  to  make  leases  for  twenty-one  years, 
or  three  lives,  reserving  the  antient  rent, 
made  a  lease  to  Clement  West  come  for  ninety- 
nine  years,  if  Richard  and  Nicholas  Westcome 
should  so  long  live,  reserving  the  antient  rent, 
which  was  eight  pounds  ten  shillings  per  an- 
num. 

Sir  Nicholas  Martin  died,  leavins;  issue 
IVilliam  Martin  his  eldest  son  and  heir,  who 
being  then  seised  of  the  remainder  in  tail, 
and  also  of  the  reversion  in  fee  expectant 
on  the  determination  of  that  estate,  did  by 
indenture  release  the  said  rent,  and  bcfoiv  the 
determination  ol"  the  aforesaid  lease  made 
by  his  father,  did  demise  the  premises  to 
Elizabeth  Westcome  ibr  ninety-nine  years,  ii' 

(/)  4  Mud.  1. 
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George  and  William  West  come  should  so  long 
live,  to  commence  after  the  determination  of 
the  first  lease. 

William  Martin  died,  leaving  issue  Nicho- 
las Martin  his  eldest  son  and  heir,  who  being 
the  issue  in  tail,  levied  a  fine  to  the  use  of 
himself  and  his  heirs?  Afterwards  the  first 
lease  determined,  then  Nicholas  Martin  en- 
tered and  made  a  lease  to  the  plaintiff  Si/- 
inonds,  upon  whom  Cudmore  the  defendant 
(being  the  assignee  of  the  second  lease)  en- 
tered, and  whether  his  entry  was  lawful  was 
the  question. 

One  of  the  arguments  offered  in  support 
of  his  right  of  entry  was,  that  the  estate  was 
in  being ;  that  though  it  might  be  barred  by 
the  fine,  yet  it  zvas  not  extinct;  that  the 
estate-tail  was  not  extinguished  by  this  fine, 
because  the  law  would  suppose  an  existence 
of  it  in  the  cognizee  to  prevent  a  wrong  ;  and 
that  therefore  where  such  an  estate  was  in- 
termixed with  a  fee,  it  should  have  a  being 
a2;ainst  this  wrongful  and  tortious  lease. 

The  determination  was  in  favor  of  the  lease 
made  by  William  Martin,  and  against  the 
right  of  the  conusee  in  the  fine  to  avoid  the 
lease.  The  court  held,  that  this  lease  was 
an  interest  derived  out  of  the  estate-tail,  and 
that  it  also  charged  the  reversion  in  fee ;  that 
the  estate-tail  was  extinct;  for  if  it  should  be 
otherwise,  then  there  would  be  two  fee-sin> 
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pies  in  one  and  the  same  person ;  a  qualified 
fee  determinable  upon  the  death  of  tenant 
in  tail  dying  without  issue,  and  an  absolute 
fee  out  of  the  reversion,  which  could  uot  be ; 
that  William  Martin,  the  tenant  in  tail,  hav- 
ing also  the  reversion  in  fee,  the  lease  made 
by  him  issued  out  of  both  the  estates ;  and 
the  issue  in  tail  had  extinguished  the  estate- 
tail  by  levying  of  the  fine,  so  that  the  con  usee 
must  be  in  of  the  reversion  in  fee.  {g) 

This  case,  with  a  view  to  the  subject  un- 
der consideration,  is  reported  more  pointedly, 
and  at  the  same  time  more  briefly  by  Sal- 
keld.  (h)  Agreeable  to  his  report  of  the  case, 
in  ejectment  a  special  verdict  was  found, 
upon  which  the  case  was  tenant  in  tail  in  re- 
version after  a  lease  for  years,  remainder  to 
tenant  in-tail  in  fee,  made  a  lease  to  com- 
mence at  a  day  to  come,  and  died  before  tlio 
day  having  issue.  After  the  death  of  tenant 
in  tail,  but  before  the  day  the  issue  levied 
a  fine.  In  this  case  the  wiiolc  court  agreed, 
that  the  remainder  in  fee  stood  chargeable 
with  the  lease,  and  that  it  should  have  been 
served  out  of  the  remainder  in  fee,  had  tenant 
in  tail  died  without  issue. 

Secondly,  it  was  held  that  the  estate- tail 
was  extinct  by  the  fine  as  nuich  as  if  the 
tenant  in  tail  were  dead  without  issue:  first, 

ig)  Bac.  Abr.  323.  (A)  Salk.  338. 
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because  two  estates  immediatelij  ea pedant  upon 
one  another  cannot  subsist  in  the  same  person ; 
secondly,  because  by  22  Hen.  8.  c.  36.  the 
fine  is  declared  to  be  a  bar  and  a  discharge 
of  the  estate-tail;  thirdly,  because  the  sta- 
tute of  Westminster  2.  having  made  estates- 
tail  a  kind  of  particular  estate,  they  are  (the 
protection  of  the  statute  being  gone  by  the  fine) 
like  all  other  particular  estates  subject  to  mer- 
ger and  extinguishment,  when  united  with  the 
absolute  fee. 

So  in  the  Earl  of  Shclburne  v.  Biddulph, 
Esq.  the  principle  of  this  last  determination 
Was  recognised  and  acted  upon,  both  by  the 
the  court  of  Chancery,  and  afterwards,  on 
an  appeal  by  the  House  of  Lords;  and  it 
was  held,  that  the  merger  operated  as  well 
in  favor  of  equitable  rights  depending  upon 
contract,  as  in  favor  of  estates  subsisting 
under  grants  by  the  reversioner.  The  case 
is  long,  but  from  its  importance  deserves 
the  fullest  consideration  :  the  facts  were,  (/) 
Charles,  Lord  Shelburne,  being  intitied  to  the 
inheritance  of  the  lands  of  Logamarley,  other- 
wise Annasclan  and  BaUyngow?i,  in  the  King's 
county,  [in  fact  to  an  estate-tail,  with  remain- 
der to  his  brother  Henry  in  tail,  with  rever- 
sion in  fee  to  himself,]  subject  to  the  dower, 
\n'  some  interest  for  life  of  his  mother  Eliza- 

(!)   4  Bro.  Tar.  Cases,  594. 
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heth  Lady  Dowager  Shelhurne ;  he,  togellier 
with  his  said  mother,  by  indenture  dated  the 
7th  Dec.  1692,  granted  and  demised  the 
said  lands  to  Henri/  Salmoji,  his  heirs  and  as- 
signs, for  the  lives  of  the  said  Henry  Salmon^ 
Henry  Salmon  the  younger,  his  son,  and  Jlo- 
hert  Hutton  ;  at  the  rent  of  ten  pounds  a 
year  for  the  first  three  years,  and  fifteen 
pounds  a-year  for  the  residue  of  the  time; 
and  Lady  Dowager  Slielhurne  and  Lord 
Charles  thereby  covenanted  with  Henry  Sal- 
mon, the  lessee,  his  executors,  administrators, 
and  assigns,  that  if,  upon  the  death  of  either 
of  the  lives  named  in  the  lease,  the  said 
Henry  Salmon,  his  executors,  administrators, 
or  assio;ns,  should  be  inclined  to  name  a  new 
life  in  the  place  of  him  so  dying,  they  would, 
upon  request,  perfect  a  lease  of  the  lands  foi' 
a  new  life,  under  the  sam.e  rents  and  cove- 
nants as  in  the  then  lease,  provided  that  the 
said  Henry  Salmon,  his  executors,  adminis- 
trators, or  assigns,  should  pay  fifteen  pounds 
in  consideration  of  such  renewal,  within  three 
months  next  after  such  death,  to  the  said 
Lady  Dowager  Shelburnc  and  Lord  Charles 
their  executors,  administrators,  or  assigns,  or 
either  of  them. 

This  lease,  by  assignment,  became  al'ter- 
wards  vested  in  Nicholas  Biddulph,  the  re- 
spondent's grandfather,  to  whom  the  said 
Charles  Lord  Shclburne,  by  iiulenturc  dateil 
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the  25tli  of  October,  l694,  also  granted  l}i(5 
towns  and  lands  of  Rathrobbin,  Curragh^  and 
Breclagh,  with  other  lands  lying  in  the  barony 
of  Ballijboy,  in  the  King  s  county,  to  hold 
to  him,  his  heirs,  and  assigns,  for  the  life  of 
Charity  Biddulph,  wife  of  Nicholas  the  lessee, 
Francis  Biddulph^  his  son  and  heir  (father  of 
the  respondent)  and  Alice  Biddulph,  eldest 
daughter  of  Nicholas  the  lessee,  and  the  life 
of  the  survivors  and  survivor  of  them,  and  for 
and  during  the  life  and  lives  of  such  person 
or  persons  as  by  virtue  of  the  said  deed, 
should,  from  time  to  time,  successively  and 
for  ever  be  added  thereto,  at  the  yearly  rent 
of  eighty  pounds  ten  shillings  and  sixpence 
for  the  first  six  years,  and  the  yearly  rent  of  a 
hundred  and  three  pounds  three  shillings 
and  ten  pence,  for  the  remainder  of  the  term. 
And  there  was  a  covenant  on  the  part  of 
Charles,  Lord  Shelbnrne,  his  heirs  and  assigns, 
for  a  perpetual  renewal  of  this  lease,  by  in- 
serting a  new  life,  in  the  room  and  stead  of 
every  life  which  should  fail,  from  time  to 
time,  upon  the  lessee,  his  heirs  and  assigns, 
paying  half  a  year's  rent  (according  to  the 
respective  reservations  therein  contained,  for 
that  half  year  wherein  such  life  should  so  cease 
or  fail)  over  atid  above  the  annual  rent  re- 
served, and  nominatino;  a  new  life  within  twelve 
months  after  the  failure  of  each  of  the  lives 
then  in  beino;,  or  to  be  afterwards  nominated. 
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Another  like  lease  was  granted  by  Charles 
Lord  Shelbunief  by  another  indenture,  dated 
the  10th  October,  1695. 

Charles  Lord  Shelburne  died  in  April, 
]6"y6,  without  issue  and  intestate;  and  upon 
his  death,  Henry  Earl  of  Shelburne,  his  bro- 
ther and  heir,  possessed  his  personal  estate, 
and  became  intitled  to  several  estates  of  the 
yearly  value  of  one  thousand  pounds  and  uj)- 
wards,  of  which  Lord  Charles  died  seised  in 
fee-simple,  and  which  descended  to  the  earl 
as  his  brother  and  heir  at  law.  And  he 
claiming  title  to  the  inheritance  of  the  seve- 
ral  estates  comprised  in  the  before  mentioned 
leases,  (subject  to  the  jointure  estate  of  the 
dowager  Lady  Shelburne,  in  part  of  the  lands) 
received  the  rent  reserved  upon  those  leases 
from  time  to  time,  as  they  became  due  ;  and 
in  Easter  term,  1697,  the  earl  levied  a  hue 
with  proclamations,  of  the  said  demised 
estates.  Afterwards  by  indentures  of  lease 
and  release,  dated  the  15th  and  l6th  of 
April,  1697,  in  consideration  of  a  marriage 
then  intended,  and  which  afterwards  took  ef- 
fect, between  the  Earl  and  Arabella  Boyle, 
and  of  her  portion.  Lady  Shelburne  and  the 
earl  limited  and  conveyed  the  estate  com- 
prised in  the  said  leases,  and  the  other  estates 
which  had  descended  to  the  carl,  as  heir  of 
his  brother,  to  the  use  of  the  earl  and  his 
heirs,  till  the  marriage;    and  after  t4ie  mar- 

VOL.    III.  A    A 
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riage,  to  other  uses  ;  with  a  covenant  for  eii- 
Joynient  free  from  all  former  incumbrances; 
other  than  and  except  the  several  leases  then 
in  being  tliereof,  under  the  several  rents 
thereon  respectively  reserved. 

On  a  bill  filed  for  specific  performance  of 
the  covenant  for  renewal,  the  court  declared 
their  oj)inion,  that  the  respondent  was  in- 
titled  to  renewals  of  tlie  three  leases  in  the 
pleadings  mentioned,  according  to  the  cove- 
nants in  the  said  respective  leases,  upon 
payment  of  the  rent  and  arrears  and  fines, 
with  interest;  and  that  upon  payment  of 
such  rents,  arrears,  and  fines,  with  interest, 
leases  should  be  respectively  granted  by  the 
appellants,  for  the  lives  in  the  bill  mentioned, 
according  to  the  covenant  of  renewal  fin- 
ever. 

From  this  decree  there  was  an  appeal,  and 
on   behalf  of  the  appellants  it  was   argued, 
that  tenant  in  tail  at  law,  independent  of  the 
statute  of  32   Hen.  8.  had   no  rioht  to  make 
a  lease  absolutely  to  bind  the  issue  in  tail, 
and  much  less  the  remainder-man,  and   that 
even  by  that  statute,  a  tenant  in  tail  has  no 
power  to  grant  leases  to  bind  those  in  remain- 
der; and  therefore  the  leases  in  question  were 
absolutely   void    as    against    the    appellant. 
Earl  Henry,   who  did   not   claim  under  Lord 
Charles,  or  as  issue  in  tail,  but  as  remainder- 
man.    Jt  was  aroued   that  it  miaht  be  ob- 
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jected,  that  Lord  Charles,  who  granted  the 
leases,  was  tenant  in  tail,  with  remainder 
to  the  earl  in  tail,  and  a  reversion  to  Lord 
Charles  in  fee  ;  that  therefore  not  only  tlie 
estate-tail  was  bound,  but  the  reversion  also; 
and  as  the  earl  had  by  fine  destroyed  the 
estate-tarl,  in  order  to  acquire  an  absolute 
power  over  the  estate,  the  prior  grants  of 
Lord  Charles  should  take  place  of  any  sub- 
sequent uses  by  Earl  Henry,  and  would 
therefore  bind  the  estate  in  his  hands. 

But  to  this  it  was  said   to  be  an   answer, 
that  the   estate-tail  out  of  which  the  leases 
first  arose  being  spent,  and  the  earl  not  claim- 
ing under  it,  but  by  a  distinct  limitation  to 
himself  in  tail  male,  his  fine  could  not  let  in 
Lord  Charles  s  leases  upon  that  estate,  which 
came   in  lieu   of  the  earl's    estate-tail ;    nor 
could  it,  by  consolidating  the  two  estates,  let 
them  in  upon  the  reversion ;    both  because 
the  earl  acquired  a  new  estate,  and  because 
the  uses  of  the  fine  were  never  declared   to 
him  in   fee,  but  directly  to  the  uses   of  the 
settlement;  by  which,  in  consideration  of  his 
own  marriage,  the  earl  had  an  estate  for  life 
only,   with   remainder  to    his   first   son,   (the 
other  appellant;)  and  these  estates  arose  and 
were  granted    out   of  the   estate-tail,   which 
the  earl  had  before  the  fine,  and  not  out  of 
the  reversion.     I5ut  even   if  the  fine  did   \c\ 
in  tlie  leases,  the  most  that  could   be  insisted 

A    A    'J 
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on  was,  that  it  let  them  in  during  the  conti- 
nuance of  tliose  leases  only,  and  could  not 
extend  to  leases  not  then  in  beino;:  for  there 
could  he  no  ground  of  equity  to  carry  it  far- 
ther, and  make  the  fine  give  them  a  greater 
benefit  than  the  law  gives  them;  which  is  the 
mere  legal  effect  of  an  act  done  for  another 
purpose,  and  by  accident  only  turns  to  their 
benefit,  without  any  precedent  right  to  it,  or 
any  consideration  for  it ;  and  therefore,  with 
respect  to  the  respondent,  totally  voluntary. 
It  was  said,  it  might  also  be  objected  that  in 
the  settlement  made  by  Earl  Henry  there 
was  an  exception  of  the  leases ;  and  conse- 
quently this  must  establish  them,  and  every 
covenant  in  them,  lo  this  it  was  alleged  to 
be  an  answer,  that  Earl  Henry,  at  that  time, 
which  was  very  soon  after  the  death  of  his 
brother,  had  no  notice  of  these  leases ;  but 
there  being  many  upon  the  estate,  it  was  a 
prudent  caution  in  the  covenant  against  in- 
cumbrances, to  except  the  leases ;  by  which, 
however,  nothing  more  was  intended,  than 
to  secure  the  covenantor  against  any  breacli 
of  covenant,  or  any  loss  or  damage  that 
mis;ht  ensue  therefrom.  But  there  could  be 
no  ground  for  insisting,  that  the  exception  in 
the  covenant  should  establish  or  confirm  the 
leases,  any  otherwise  than  so  far  as  they 
were  good  and  available  in  law ;  and  much 
less  that  the  respondent,  or  those  under  whom 
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he  claimed,  who  were  no  parties  to  the  set- 
tlement, nor  gave  any  consideration  for  this 
benefit,  had  a  right  to  come  into  a  court  of 
equity,  to  have  the  benefit  of  this  exception, 
or  any  supposed  agreement  implied  in  it,  in 
their  favor.  On  the  other  side  it  was  con- 
tended, that  by  the  fme  which  Earl  Henry 
levied  in  1697,  the  estate-tail  limited  in  re- 
mainder to  him  by  the  settlement  of  1679, 
vv^as  barred  and  extinguished,  in  the  same 
manner,  to  all  intents  and  purposes,  as  if  he 
was  dead  without  issue ;  and  the  reversion 
in  fee,  which  descended  to  him  as  heir  of 
Lord  Charles  immediately  took  effect  in  pos- 
session; and  as  the  new  uses  in  the  marriage 
settlement  of  1697,  arose  out  of  that  rever- 
sion in  fee,  they  were  therefore  subject  to  all 
antecedent  incumbrances  and  engagements 
which  could  affect  that  reversion.  That  as 
this  reversion  in  fee,  after  it  had  taken  effect 
in  possession  by  means  of  the  fine,  was  spe- 
cifically bound  by  the  covenants  for  perpetual 
renewal;  and  as  such  covenants  are  consi- 
dered as  real  agreements,  and  go  with  the 
land,  so  they  are  in  their  nature  proper  for  a 
specific  performance,  and  will  in  ecpiity  affect 
the  legal  interest  of  all  those  who  take  the 
estate  with  notice  of  them.  That  all  those 
claiming  under  the  settlement  of  1697,  had 
notice  of  these  leases  and  covenants,  and 
were  as  nmch  bound    by  an   ((piitablc   lien 
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upon  tilt-  Jands,  as  Earl  Henry  hinisclf: 
especially  in  favor  of  lessees  who  had  made 
very  great  improvements,  and  were  therefore 
to  be  considered  as  purchasers  of  the  right  of 
renewal. 

After  hearing  counsel  on  this  appeal,  the 
following  (juestion  was  put  to  the  judges; 
viz.  whether  by  the  fine  levied  by  the  appel- 
lant, Earl  of  Shellmrne,  in  Easter  'Jcrm, 
1697,  the  reversion  in  fee  of  tlie  estate  in 
question  was  let  in,  subject  to  the  leases  in 
(]uestion  made  by  Charles  Lord  Slielhurne^ 
and  the  covenants  therein  contained  for  a 
perpetual  renewal?  And  the  Lord  Chief 
Justice  of  the  King's  Bench,  having  delivered 
the  unanimous  opinion  of  the  judges  to  this 
effect,  viz.  that  the  leases  for  lives  then  in  be- 
ing were  good  and  effectuaL  as  being  served 
out  of  the  reversion  in  fee  which  Lord  Charles 
had  when  he  made  them,  and  which  was 
then  in  Lord  Henry ;  and  that  the  covenants 
for  renewal  were  binding  on  Lord  Henry,  ag 
a  lien  on  the  same  reversion,  which  he  had 
let  in  by  barring,  discharging,  and  extinguish- 
ing his  estate-tail :  it  nas  ordered  and  ad- 
judged, that  the  appeal  should  be  dismissed, 
and  the  decree  therein  complained  of  affirmed. 

A  point  existed  in  this  case  which  seems 
to  have  escaped  notice.  When  the  estate- 
tail  of  Lord  Charles  determined,  the  leases 
were  determined  as  against  the  remainder- 
man, as  owner  of  the  remainder,  and   sub- 
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sisted  only  as  against  him,  as  the  owner  of 
the  reversion  in  fee.  The  estates  granted  by 
tlie  leases,  therefoi'e,  were  mesne  estates  be- 
tween the  estate-tail  of  Earl  Henry  and  his 
reversion  in  fee,  and  this  interposed  estate 
did  in  point  of  law  keep  the  estate-tail  of 
Earl  Henry,  and  the  determinable  fee  de- 
rived from  his  fine  distinct  from  the  rever- 
sion in  fee,  and  ought  on  principle  to  have 
been  considered  as  a  protection  against  mer^ 
ger,  and  consequently  to  have  suspended  the 
operation  of  the  leases,  and  of  the  covenant 
for  renewal,  until  the  estate-tail  of  Earl 
Henry  was  spent,  and  to  have  left  him  at  li- 
berty to  have  sutfered  a  recovery,  to  enlarge 
his  estate-tail  into  a  fee-simple,  and  bar  the 
reversion  in  fee,  and  tlie  leases  and  cove- 
nants ibr  renewal  as  depending  on  tlie  rever- 
sion. 

The  suit,  however,  was  only  for  the  per- 
formance of  the  covenant  for  renewal.  That 
covenant  was  treated  as  attaching  on  the  in- 
heritance as  if  accelerated  by  merger;  with- 
out regarding  the  intervening  terms  of  years 
which  prevented  the  niergcr:  so  that  the 
title  under  the  leases  might,  for  the  purj)oses 
of  enjoyment,  have  been  suspended  mIuIc 
the  title  under  the  renewals  was  in  operation. 
And  in  Kinuaton  v.  Clarke,  (///),  "  Thomas 
"  Delalunj  on  his  marriage  settled  iiis  estate 
*'  on  himself  for  life,  on  his  wife  I'nr  life,  le- 

(m)  2  Alk.  20G. 


360  ON  MERGER. 

"  mainder  to  trustees  to  preserve  contingent 
"  remainders,  remainder  to  his  first  and  every 
"  other  son  in  tail  male,  remainder  to  himself 
"  in  fee;  and  there  were  issue  a  son.  Thomas 
"  the  father  died  indebted  by  bond,  the  son 
'*  died  afterwards  without  issue,  but  by  his 
"  will  had  devised  the  estate  to  the  defend- 
"  ant  Clark  in  fee." 

And  Lord  Hardwicke,  after  treating  the 
reversion  in  fee,  as  chargeable  with  the  debts 
by  specialty,  observed,  "  indeed  the  son 
"  might  have  suffered  a  recovery,  and  barred 
"  the  reversion  in  fee,  and  then  the  father's 
*'  creditors  would  not  have  come  in ;  if  he 
"  had  levied  a  fine  only,  it  would  have  barred 
"  the  estate-tail,  but  the  reversion  in  fee 
"  would  have  been  liable.'* 

On  the  effect  of  an  attainder  of  tenant  in 
tail,  when  the  reversion  in  fee  is  in  the  crown, 
see  the  opinion  of  the  judges  on  the  Airlie 
Peerage  case.  Appendix  to  3  Abstr.  p.  407- 

The  cited  cases  (n)  fully  establish  the 
position  that  an  estate-tail  when  it  no  longer 
retains  the  quality  of  being  descendible 
to  the  issue,  may  merge,  (o)  But  it  can 
merge  in  those  cases  only  in  which  the  fee 
arising  from  the  estate-tail,  and  the  fee  im- 
mediately expectant  on  that  estate,  meet  in 

(n)  See  Perk.  88.  point :   this  case  is  not  law  at 

(o)  W'a/si??(y/tw7ji'5 case.  Plow.      this  day. 
Com*  p.  547.  on  the  principal 
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the  same  person.  By  suffering  a  common 
recovery,  the  tenant  in  tail  may  enlarge  his 
estate-tail  into  a  fee-simple,  and  destroy 
all  remainders  expectant  on  the  estate-tail, 
and  even  the  remainder  or  reversion  in  fee, 
if  any,  in  himself.  The  operation  of  a  fine 
is  not  equal  I}'  extensive.  Its  effect,  when  it 
does  not  cause  a  discontinuance,  (and  tenant 
in  tail  who  has  not  the  immediate  remainder 
or  reversion  cannot  create  a  discontinuance,) 
is  confined  to  the  estate-tail :  when  levied  by 
tenant  in  tail  without  effecting  a  discontinu- 
ance, it  may  be  a  conveyance  of  the  fee ;  but 
it  cannot  destroy  the  reversion  or  remainder : 
on  the  contrary,  when  an  estate-tail,  and  the 
remainder  in  fee,  immediately  expectant  on 
that  estate,  are  both  in  the  same  person,  the 
effect  of  the  fine  is  to  take  from  the  estate- 
tail,  the  quality  of  descending  to  the  issue, 
and  the  time  comprised  in  the  estate-tail 
is  annihilated  in  the  time  of  the  remainder 
or  reversion  in  fee ;  and  the  right  of  pos- 
session under  the  remainder  or  reversion  in 
fee  is  accelerated,  and  the  estate  tail,  and 
the  time  of  that  estate,  become  extinguished. 
Under  these  circumstances,  the  estate  in  re- 
version or  remainder  gives  the  right  of  more 
immediate  possession.  All  persons  who  have 
any  claims  on  that  reversion  or  remainder,  as 
a  distinct  interest  from  the  estate-tail,  will 
^ain  the  advantage  of  this  acceleration  of  the 
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estate,  to  the  prejudice  of  the  tenant  in  tail. 
This  is  obvious  from  the  decision  in  Shelburne 
and  Biddulph. 

Tenants  in  tail  frequently  involve  them- 
selves in  the  consequence  of  merger,  by  le- 
vying a  fine  instead  of  sutiering  a  common 
recovery.  It  may  be  stated,  as  a  point  of 
prudence  never  to  be  disregarded,^  that  no 
tenant  in  tail  who  has  the  fee  by  descent, 
from  his  father  or  other  ancestor,  should 
ever  levy  a  fine.  By  attempting  to  avoid 
the  dift'erence  of  expense,  and  which  is  in- 
considerable, he  may  involve  himself  in  all 
the  incumbrances  of  his  ancestor.  He  also 
renders  the  deduction,  and  the  evidence  of 
his  title,  more  difficult.  A  purchaser  or  a 
mortgagee  must  be  satisfied  that  he  had  a 
good  title  to  the  fee  as  well  as  to  the  estate- 
tail  ;  and  an  inquiry  must  be  made  into  the 
acts  done  by  the  ancestor,  and  the  incum- 
brances which  affect  the  reversion  or  re- 
mainder. A  recovery  suffered  by  the  tenant 
in  tail  supersedes  the  necessity  of  considering 
the  title  to  the  reversion  or  remainder. 
For  the  reversion  or  remainder  being  barred 
by  the  operation  of  tlie  recovery,  the  acts 
done  by  the  different  owners  of  this  estate 
are  innnaterial  to  the  title  ;  they  cannot  atr 
feet  the  lands  in  the  hands  of  the  tenant  in 
tail,  or  the  alienee  under  the  in  tail.  IJis  re- 
covery has  over-reaciied  the  right  of  the  re^ 
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versioner,  and  remainder-man,  including  him- 
self if  he  be  a  reversioner  or  remainder-man, 
and  entirely  defeated  their  estates.  On  the  ti- 
tle therefore  of  the  tenant  in  tail  to  the  estate- 
tail,  will  depend  the  future  title  to  the  fee-sim- 
])ie,  because  the  estate-tail  which  was  in  him, 
has  been  enlarged  into  a  fee-simple,  while  in 
those  instances  in  which  tenant  in  tail  with 
the  immediate  reversion  or  remainder  in  fee 
in  himself  levies  a  fme,  and,  by  that 
means,  extinguishes  the  time  of  the  estate- 
tail  in  the  remainder  or  reversion  in  fee,  the 
validity  of  the  title  will  depend  on  the  right 
which  the  tenant  in  tail  can  shew  to  the  se- 
veral estates;  for  unless  he  had  a  good  and 
clear  title  to  the  estate- tail,  and  also  to  the 
reversion  or  remainder  in  fee,  and  unless 
both  estates  were  free  from  incumbrances,  his 
title  to  the  fee-simple  will  be  exposed  to  ob- 
jection. 

On  the  priority  of  estates  granted  by  tiie 
tenant  in  tail,  and  by  the  reversioner  or  re- 
mainder-man, before  that  reversion  or  re- 
mainder came  into  the  hands  of  the  tenant 
in  tail  ;  and  also  on  the  manner  in  v.hicii 
charges  created  by  those  persons  will  alfect 
the  ownership,  in  the  hands  of  those  who 
{^laim  under  the  fme  ;  some  remarks  will  be 
olfered  when  the  conse([uenccs  of  merger,  as 
between  strangers  and  those  who.,  have  estates 
carved  out  of  the  several  estates,  which  merge 
and      occasion      the      merger,      arc      coiisi 
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dered.  The  cases  of  Errington  v.  Erring- 
ton,  (a)  and  Sijtnons  v.  Cudrnore,  (b)  and 
Shdburne  v.  Biddulph,  (c)  are  interesting  on 
this  point. 


Of  the  Exceptions  and  Privilege  from  Merger, 
under  the  Construction  which  the  Statute  of 
Uses  has  received. 

Other  instances  of  exemption  from  merger 
arise  at  law,  from  the  statute  of  uses,  (d) 
Before  that  statute  was  passed,  uses  were 
interests,  arising  merely  from  a  right  in 
ecpiity,  to  the  beneficial  ownership ;  and  not 
from  any  estate  or  dominion  recognized  by 
the  law.  The  tenant  of  the  legal  estate, 
was  a  trustee  for  the  person  intitled  to  the 
use. 

AVhen  uses  were  of  this  fiduciary  nature, 
it  frequently  must  have  happened  that  a  le- 
gal estate  was  conveyed  upon  trust  for  ano- 
ther person,  who  was  previously  the  owner 
of  some  estate,  immediately  preceding  and 
susceptible  of  the  operation  of  merger.  As 
often  as  this  circumstance  occurred,  the  le- 
gal estate  of  the  trustee  merged  by  the  rules 
of  law ;  and  the  right  of  possession  under  the 

(a)  2  Bulstr.  42.  (c)  4  Bro.  Cases,  594. 

(/>)  4  Mod.  1,  [d)  27  Hen.  8.  c.  10. 
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estate  conveyed  to  him,  to  uses,  was  ac- 
celerated. The  court  of  Chancery,  which 
alone  could  compel  the  feotfee  to  uses  to 
perform  the  trust  reposed  in  him,  protected 
the  interest  of  the  trustee  ;  and  by  its  rules, 
provided  that  he  should  not  experience 
any  prejudice  by  his  agreement  to  be- 
come the  trustee.  Therefore  it  would  not 
allow  the  cestui  que  use  to  call  for  a  convey- 
ance of  the  legal  estate,  till  the  time  of  the 
estate  of  the  feoffee  to  uses,  which  he  had 
prior  to  the  conveyance  to  uses,  was  expired, 
or  by  means  of  a  feoffment  on  condition  or  of 
a  reconveyance  or  a  demise,  or  by  some 
other  means,  the  trustee  was  placed  in  the 
like  situation  in  point  of  benefit,  as  he  stood 
before  he  accepted  the  conveyance  to  uses. 

The  precise  means  by  which,  under  these 
circumstances,  the  court  of  Chancery  admi- 
nistered relief  to  the  feoffee  to  uses,  is  not 
known.  Nor  is  the  knowledge  of  the  prac- 
tice of  the  court,  very  material.  For  the  pre- 
sent purpose,  it  is  sufficient  to  bo  satisfied 
that  this  court  would  not  suffer  the  cestui  que 
use  to  derive  any  advantage,  or  the  trustee 
for  supporting  the  uses  to  sustain  any  preju- 
dice, as  a  consequence  of  the  conveyance  to 
uses ;  that,  in  point  of  law,  there  were  seve- 
ral means  by  which  the  several  parties  might 
be  placed  in  that  situation  which  was  agreea- 
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ble  to  equity,  and  consistent  with  the  nature 
and  extent  of  their  several  rights. 

Such  was  the  situation  of  the  parties  wlien 
the  statute  for  transferring  uses  into  pos- 
session was  passed  into  a  law.  The  scope 
and  the  object  of  that  statute  were  to  change 
equitable  interests  mto  legal  estates,  and  to 
distribute  the  legal  estates  among  those  who 
were  intitled  to  the  equitable  ownership,  in 
the  same  proportions,  and  for  the  same 
periods  of  time,  and  under  the  same  restric- 
tions, as  they  were  intitled  to  that  owner- 
ship. 

For  this  reason  that  statute,  after  enactins: 
that  where  any  person  or  persons  stand  or  be 
seised,  or  at  any  time  hereafter  shall  hap- 
pen to  be  seised  of  and  in  any  honors,  castles^ 
manors,  lands,  tenements,  rents,  services,  re- 
versions, remainders,  or  other  hereditaments, 
to  the  use,  confidence  or  trust,  of  any  other 
person  or  persons,  or  of  any  body  politic  by 
reason  of  any  bargain,  sale,  feoffment,  fine,  re- 
covery, covenant,  contract,  agreement,  will, 
or  otherwise,  by  any  manner  of  means,  what- 
soever it  be,  that  in  every  such  case,  all  and 
every  such  person  and  persons,  and  bodies 
politic  that  have  or  hereafter  shall  have  any 
such  use,  confidence,  or  trust,  in  fee-simple, 
fee-tail,  for  term  of  life  or  of  years,  or  other- 
wise, or  any  use,  confidence  or  trust,  in  re- 
mainder, or  reversion,  shall  from  henceforth 
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stand,  and  ])e  seised,  deemed  and  adjudged, 
in  lawful  seisin,  estate  and  possession  of  and 
in  the  same  honors,  castles,  manors,  lands,  te- 
nements, rents,  ser\dces,  reversions,  remain- 
ders, and  hereditaments,  with  their  appurte- 
nances to  all  intents,  constructions,  and  pur- 
poses in  the  law  of  and  in  such  like  estates, 
as  they  had  or  should  have  in  the  use,  trust 
Or  confidence  of  or  in  the  same;  and  that  the 
estate,  right,  title,  and  possession,  that  was  in 
such  person  or  persons,  that  were  or  thercaf- 
ter  should  be  seised  of  any  lands,  tenements, 
or  hereditaments,  to  the  use,  confidence  or 
trust,  of  any  such  person  or  persons,  or  of 
any  body  politic,  be  from  thenceforth  clearly 
deemed  and  adjudged  to  be  in  him  or  them, 
that  had  or  thereafter  should  have  such  use, 
confidence  or  trust,  after  such  quality,  man- 
ner, form,  and  condition  as  they  had  before 
in  or  to  the  use,  confidence  or  trust  that  was 
in  them. 

And  also  enacting  that  where  divers  and 
many  persons  were  or  thereafter  should  hap- 
pen to  be  jointly  seised  of  and  in  any  lands, 
tenements,  rents,  reversions,  remainders  or 
other  hereditaments,  to  the  use,  confidence  or 
trust  of  any  of  them  that  were  so  jointly  seised, 
that  in  every  such  case  that  the  person  oi- 
persons  which  had  or  thereafter  should  have 
any  such  use,  confidence  or  trust  in  any  such 
latids,  tenements,  rents,  reversions,    reiiKiin- 
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ders  or  other  hereditaments,  should  from 
thenceforth  have,  and  be  deemed  and  ad- 
judged  to  have  only  to  him  or  them,  that 
had  or  thenafter  should  have  such  use,  con- 
fidence or  trust,  such  estate,  possession  of  and 
in  the  same  lands,  tenements,  rents,  rever- 
sions, remainders,  and  other  hereditaments, 
in  like  nature,  manner,  form,  condition,  and 
course  as  he  or  they  had  before  in  the  use, 
confidence  or  trust,  of  the  same  lands,  tene- 
ments, hereditaments  ;  introduces  an  excep- 
tion, (saving  and  reserving  to  all  and  sin- 
gular persons,  and  bodies  politic,  their 
heirs  and  successors,  other  than  those  per- 
son or  persons  which  was  or  were  seised 
or  thereafter  should  be  seised  of  any  lands, 
tenements,  hereditaments  to  any  use,  con- 
fidence or  trust)  all  such  right,  title,  entry, 
interest,  possession,  rents,  and  action,  as 
the3%  or  any  of  them  had,  or  might  have  had 
before  the  making  of  that  act ;  and  with  a 
further  exception,  (and  which  is  most  mate- 
rial to  the  subject  of  this  essay)  saving  and 
reseruing  to  al  all  and  singular  those  persons 
and  their  heirs,  which  were,  or  thereafter 
should  be  seised  to  any  use,  all  such  former 
right,  title,  entry,  interest,  possesession,  rents, 
customs,  services  and  action,  as  they  or  any 
of  them,  might  have  had  to  his  or  their  own 
proper  use,  in,  or  to  any  manors,  lands,  te- 
nements,   rents,  or   heieditaments,     whereof 
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they  were,  or  thereafter  should  be  seised  to 
any  other  use,  as  if  that  present  act  had  never 
been  had  nor  made. 

The  case  of  Cheney  (e)  first  came  before  the 
court,  at  least  it  is  the  first  case  of  which  we 
have  any  report  upon  this  provision  of  the 
statute.  Cheney  made  a  lease  for  years  to 
Oxenhridge  and  Scott,  on  a  secret  confidence 
for  advancement  of  the  wife  of  Cheney  ;  and 
afterwards  he  made  a  feoffment  to  Oxenbridge 
and  others  to  certain  uses.  And  the  question 
was,  if  the  term  were  extinct  by  the  feoff- 
ment ;  and  it  was  decreed  in  the  Exche(juer 
by  the  advice  of  fVray,  Anderson,  and  Man- 
wood,  that  the  term  was  not  extinct.  This 
was  by  reason  of  the  proviso  in  the  statute  of 
uses,  (/)  which  saves  all  the  interests  which 
feoffees  have  to  other  uses,  or  have  in  the 
land  to  their  own  use ;  and  because  Oxen- 
bridne  had  this  term  to  his  own  use,  it  is  not 
extinguished  by  the  feoffment,  which  he  took 
to  the  use  of  another  person. 

This  provision  of  the  statute  extends  to  all 
cases  in  which  a  conveyance  is  made  to  any 
person  for  the  purpose  of  raising  uses,  on  the 
estate  conveyed  to  that  person.  All  the 
cases  which  have  arisen  on  this  statutes  as 
well  as  the  words  of  the  statute  itself,  prove 
that  there   is  an  exemption   from  merger  un- 

[e]  4  Leon.  "23  <.   Moor,  190.  (/)   ':7.  Hen.  «. 

pi.  345. 

vol,.    III.  n    15 


i/O  ON^  MERGER. 

der  this  statute,  in  those  instances  only  in 
M'liicli   tlie  owner  of  the  term,  or  particular 
estate,  is  the  instrument  mediately  or  imme- 
diately for  raising  the  uses,  so  that  the  uses 
are  to  arise  out  of  tiie  estate  conveyed  to 
him.     For  even  at  this  day  an  estate  arising 
to  a  feoti'ee   to  uses  imder  a  declaration  of 
uses,  will  merge  an  estate   previously  vested 
in  such  feoffee  to  uses.     Also  when   a  man 
has  a  term,  or  other  particular  estate,  in  his 
own  right,  and  the  reversion  or  remainder  is 
conveyed   to  him  upon  trusts  which  do  not 
execute  into  estate  by  force  of  the  statute  of 
uses,  the  legal  right  under  the  term  or  other 
particular  estate,  will  be  extinguished.     This 
will  be  in   consequence  of  the  doctrine   of 
merger.     For  the  like   reason   it  seems  that 
when  a  termor  joins  with  those  who  have  the 
reversion  in  making  a  conveyance  to  a  third 
person,  either  to   uses  or  upon   trusts,  and 
although  there  be  an  express  declaration,  that 
the  conveyance  shall  not  affect  the  right  of 
the   termor,   his   estate  will    be   annihilated. 
The  only  mode  of  keeping  his  estate  on  foot, 
is  to  insert  an  express  declaration  of  use,  by 
way  of  confirmation  in  his  favor.     And  then 
there  is  rather  a  new  term  under  a  new  title, 
than  the  old   term,   under   the  antient  title. 
The  onl}^  ground  of  contending  for  the  contir 
nuance  of  the  term  in  the  absence  of  such  de- 
claration,  is,   that   the   agreement   that   the 
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\evm  should  continue  amounts  to  a  declara- 
tion of  the  use.  Also  when  the  conveyance 
is  by  several  instruments,  and  they  are  all 
made  with  a  view,  that  the  uses  may  arise, 
when  these  instruments  are  completed,  the 
several  instruments  will  be  considered  as 
several  parts  of  the  same  assurance ;  and  al- 
though some  of  the  instruments  give  to  the 
party  an  estate  which  must  remain  with 
him,  till  the  other  instruments  begin  to  ope- 
rate, yet  this  case  is  within  the  equity  of  the 
exception  in  the  statute ;  as  often  as  all  the 
objects  in  the  contemplation  of  the  parties, 
and  to  be  attained  through  the  medium  of 
these  instruments,  is  to  raise  the  uses.  This 
will  appear  from  the  following  cases. 

In  Sir  John  Ferrers  and  Sir  John  Curson  v. 
Sir  Richard  Fermor  and  others,  {g)  John  Poory 
let  lands  for  twenty-one  years,  rendering  two 
hundred  pounds  per  annum.  Afterwards  it 
was  covenanted  by  indenture  between  the 
lesser,  lessee  and  others,  that  a  bargain  and 
sale  should  be  made,  and  a  fine  levied  to  the 
use  of  the  lessee,  and  to  others  and  their 
heirs,  to  the  use  of  them  and  their  heirs,  to 
the  intent  that  a  common  recovery  should  be 
suffered  against  the  conusees,  with  voucher 
of  the  lessor,  who  sh6uld  vouch  the  conimon 
vouchee,  to  the  use  of  the  plaintiffs,  and  their 

((/)  Oo.  .las.  64^. 
H    ti   2 
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heirs.  The  bargain  and  sale  was  made  by 
deed  iiirolled,  and  a  line  was  levied.  In  the 
next  term  the  recovery  was  suffered.  On  an 
action  of  debt,  brought  ibr  two  years  rent 
due  from  the  lessee,  it  was  agreed  by  counsel 
on  both  sides,  and  by  all  the  court,  that  if  a 
fine  or  feoftnient  be  to  lessee  for  years  to  the 
use  of  a  stranixer,  it  shall  not  extinmiish  the 
term,  but  it  is  saved  by  the  statute  of 
27  Hen.  8.  which  executes  the  possession 
according  to  the  use,  and  saves  all  rights, 
estates,  and  interests ;  and  as  at  the  common 
law,  if  a  termor  take  an  estate  to  uses,  he 
shall  not  be  compelled  in  equity  to  execute 
the  estate,  but  his  term  shall  be  saved  to 
him,  so  the  statute  does  not  intend  to  preju- 
dice such  as  have  estates,  but  to  preserve 
them  :  but  here  the  doubt  was  because  by 
the  fine  levied,  and  bargain  and  sale  made  to 
the  use  of  the  lessee  himself,  and  others  for 
a  time,  to  the  intent  that  a  recovery  should 
be  suffered,  the  term  beins  drowned  and  ex- 
tinct  for  the  time  until  recovery  suffered, 
whether  it  should  now  be  revived.  And  all 
the  court  resolved  that  it  was  revived  ;  for 
the  bargain  and  sale,  and  the  fine  and  reco- 
very, they  said,  were  all  but  one  assurance ; 
and  the  recovery  being  executed  which  was 
grounded  on  the  covenant,  was  quasi  a  con- 
veyance to  the  use  ab  initio ;  and  was  there- 
fore within  the  equity  and  intention  of  the 
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saving  in  the  statute,  and  was  all  one  m 
judgment  of  Jaw  as  a  feoifnient  to  an  use  ; 
and  thej  resolved  that  the  term  was  not  ex- 
pired [read  extinct]  but  that  both  term  and 
re?it  were  revived. 

In  another  case  (h)  it  was  said,  that  if  a 
lessee  for  years  be  made  tenant  to  the  praecipe 
for  suffering  a  common  recovery,  that  doth 
not  extinguish  his  term,  because  it  was  in 
him  for  another  purpose.  To  which  the 
whole  court  aoreed. 

From  these  cases  it  may  be  inferred  that  if 
a  person  who  has  an  estate-tail  with  a  re- 
mainder or  reversion  in  fee  by  descent  levy  a 
fine,  or  make  a  lease  and  release,  and  levy  a 
fine  for  the  purpose  of  suffering  a  recovery, 
and  the  recovery  be  suffered,  though  the  fine 
singly,  or  the  lease  and  release  and  fine,  would 
have  occasioned  a  merger,  and  annihilation 
of  the  time  of  the  estate-tail,  so  as  to  accele- 
rate the  right  of  possession  under  the  recovery, 
yet  the  recovery  will  be  construed  part  of 
the  same  assurance  ;  so  that  the  title  will  de- 
pend wholly  on  the  ownership  of  the  estate- 
tail,  independent  of  the  remainder  or  rever- 
sion in  fee ;  and  all  charges  and  incum- 
brances which  depend  for  effect  on  the  re- 
version or  remainder  will  be  excluded.  But 
to  brin2  the  case  within  this  rule,  it  should 
seem    the  recovery  must  be   part  of   the  ar- 

(A.)   Fovnlo:tn  V.  Cook,  1  Mud,  107. 
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rangejnent  of  the  original  assura?ice,  and  that 
the  recovery,  as  a  substantive  independent 
act,  cannot  produce  this  effect :  in  short,  the 
effect  of  separation,  after  a  consohdation  of 
the  two  estates  under  the  fine,  or  under  the 
lease,  release,  and  fine,  as  a  distinct  assur- 
ance, completed  before  the  recovery  was 
contemplated  :  for  a  merger  which  has  once 
taken  full  effect,  cannot  be  defeated  by  any 
attempt  to  revive  the  title  under  the  estate- 
tail,  and  to  enlarge  the  ownership,  under  the 
estate-tail,  into  a  fee-simple,  in  exclusion  of 
those  who  have  acquired  rights  under  the 
reversion  or  remainder  in  fee,  as  accelerated 
by  merger. 


On  the  Exemptions  from  Merger,  in  Favor  of 
Joint-tenanis,  and  of  contingent  Remain^ 
ders.  (a) 

Nor  will  the  doctrine  of  merwr  have  effect 
in  those  instances  in  which  the  several  in- 
terests are  limited  by  the  same  deed  or  in- 
strument,  or  take  effect  in  the  same  instant  of 
time,  and  in  some  degree,  by  the  same  act ; 
and,  (for  this  is  an  important  circumstance,) 
some  other  person  is  concerned  in  the  con- 
sequence of  the  merger,  and  the  merger,  if  it 
took  place  and  were  absolute,   would  either 

(a)  Purefoij  v.  Rogers,  2  Saund.  386, 
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alter  the  quality  of  one  of  two  estates  in  the 
same  person,  or  destroy  a  remainder  intended 
for  another  person- 

That  this  ground  of  exemption  from  merger 
may  be  allowed,  the  circumstances  which 
must  concur  are : 

1st,  The  several  interests  must  be  limited 
b}^  the  same  deed  or  instrument,  or  take  their 
effect  in  the  same  instant  of  time,  and  in 
some  degree  by  the  same  act.  {h) 

When  several  estates  are  limited  by  dif- 
ferent deeds,  or  the  estates  commence  at 
different  times  ;  or  although  they  commence 
in  point  of  title  in  the  same  instant  of  time, 
they  are  afterwards  so  derived  that  the  title 
to  one  estate  or  interest,  depends  on  one  deed 
or  instrument,  and  the  title  to  the  other  es- 
tate or  interest  depends  on  another  deed  or 
instrument:  or  if  a  will  take  ert'ect,  and  a 
descent  from  the  testator  take  place  in  the 
same  instant  of  time,  and  the  estate  under 
the  will,  and  the  estate  under  the  descent, 
come  into  the  tenancy  of  the  same  person, 
so  that  one  of  these  estates  is  an  accession  to 
the  other  at  a  different  time,  then  there  will 
be  a  merger.  The  application  of  these  po- 
sitions will  be  shewn  partly  in  the  additional 
observations  under  this  head  of  division,  and 
partly    in   considering    the   consequences    of 

(6)  Lit.  §  283.  1  Inst.  181.  b.  Doe  ex  d.  Davy  v.  Ihuasall, 
Rnrjcrsv.  Dnumfi,  2  ]\Tf>d.  293.       ty  T.  K«»p.  3'). 
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merger,  as  to  joint-tenants,  and  also  as  to  tlie 
persons  intitled  to  contingent  remainders  ot* 
freehold  interest.  In  this  place  it  is  to  be 
remembered  that  for  all  the  purposes  of 
merger,  and  for  most  other  purposes,  a  will, 
and  a  codicil  to  that  will,  are  parts  of  one  and 
the  same  assurance. 

2dly,  Some  other  person  must  be  concerned 
in  the  consequence  of  merger. 

AVithout  the  concurrence  of  an  interest,  in 
some   other   person,    to    be  aftected    by  the 
merger,  no  reason  for  the  exemption  would 
exist ;     nor    would    the    exemption    be    al- 
lowed.    This   is  manifest  from   the  case   al- 
ready  stated   of  several    limitations    to    the 
same  person;  one  for  the  life  of  a  stranger, 
the  other  for  the  life  of  himself;  and  the  au- 
thorities   which    establish    the    proposition, 
that  the  prior  estate   for  life  will  merge  in 
the  more  remote  estate  for  life.     It  is  also 
elucidated   by   the   case   stated    from    Lord 
Coke,  of  a  lease  to  a  person  for  years,  and  a 
further  limitation   by  way  of  remainder,   to 
the  same  person  for  life.     Under  these  cir- 
cumstances   it   is    clearly    settled,     that    the 
estate  for  years  will  merge  in  the  estates  for 
life,   notwithstanding  the  several   estates  are 
created   by  the  same  deed,   and  derive  their 
effect  from  an  act  taking  effect  in  the  same 
instant  of  time.    That  no  privilege  from  merger 
-is  allowed  in  those  cases,  is  owing  to  the  cir- 
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cumstance  that  no  person  except  the  owner  of 
those  several  estates,  would  be  prejudiced  by 
the  merger.  For  when  some  other  person  is  in 
a  legal  point  of  view,  as  distinguished  from 
equity,  concerned  in  interest ;  or  the  quality 
of  the  estates  would  be  altered,  or  a  contin- 
gent remainder  would  be  destroyed,  then  and 
then  only,  the  law  applies  the  exception,  and 
suffers  the  several  interests  to  remain  distinct 
or  exempt  from  absolute  and  positive  mer- 
ger ;  (c)  at  least  until  the  interests  of  those 
other  persons  are  determined,  or  by  some 
other  means  fail  of  effect. 

The  examples  and  the  authorities,  which 
will  be  introduced  in  elucidation  of  this  point, 
will  prove  the  existence  of  this  distinction,  as 
far  as  general  principles  and  a  series  of  deci- 
sions can  establish  the  law  on  any  subject. 

It  is  observable,  however,  that  though 
the  several  interests  will  remain  distinct  for 
the  purpose  of  preserving  the  quality  of 
an  estate,  in  favor  of  a  joint-tenant,  or  sup- 
porting a  contingent  remainder,  {d)  3'et  as 
soon  as  the  joint-tenancy  ceases,  or  is  severed, 
or  the  contingent  remainder  becomes  incapa- 
ble of  effect,  or  having  taken  effect  is 
determined,  the  two  estates  which  were  kept 
distinct  for  this  particular  purpose,  will  unite 

(t)  Com.  Dig.  E<it.  B.  15.  [d)   1  Inst.  181.  b.  182.  a. 
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inseparaOli/,  and  form   one  single,  connected, 
and  entire  estate. 

To  some  purposes,  indeed,  the  two  estates 
may  unite,  notwithstanding  a  contingent 
remainder  is  interposed  between  them ; 
and  although,  for  the  purpose  of  supporting 
the  contingent  remainder,  the  particular  pre- 
ceding estate  is  considered  distinct  from  the 
more  remote  estate,  vested  in  the  owner  of 
the  particular  estate :  yet  unless  the  contin- 
gent remainder  becomes  vested  in  inter- 
est, the  person  who  is  the  owner  of  the 
several  estates,  will  be  treated  as  seised  of 
the  inheritance  from  the  first  instant ; 
and,  in  the  mean  time,  till  the  contingency 
arises,  as  having  a  qualijied  seisin  of  the 
inheritance,  and  such  seisin  will  entitle 
liim  to  all  the  remedies  and  privileges  of 
the  owner  of  an  immediate  estate  of  inheri- 
tance, (e)  as  distinguished  from  the  tenant 
of  the  mere  freehold,  having  a  particular 
estate.  The  case  of  Lewis  Bowles,  already 
cited,  illustrates  this  doctrine.  AVhen  two 
estates  immediately  expectant  on  each  other 
meet  in  the  same  person,  and  the  estate  in 
possession  is  in  extent  inferior  to  the  estate 
in  remainder  or  reversion,  the  estate  in 
possession  will  merge.  It  is  not  positively 
necessary,  that  there  should  be  an  accession 

(c)  See    also    Purefoy   and      Ess.  on  Estates,  in  llie  chapter 
Mogers,    Hooker    v.     Hooker,      on  Curtesy. 
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of  one  estate  to  another,  by  different  acts  or 
at  different  times.  An  instance,  in  which 
the  accession  of  the  reversion  makes  a  dif-^ 
ference,  is,  when  there  is  an  intervening  re- 
mainder, and  that  remainder  is  contingent. 
Under  these  circumstances,  such  accession 
alone  will  not  occasion  a  merger,  to  the 
destruction  of  the  contingent  remainder. 
There  will  be  a  temporary  union  and  conso- 
lidation of  estates,  leaving  an  opening  for  the 
contingent  remainder,  when  it  can  vest  in  in- 
terest. (/) 

Sdly,  That  the  exemption  is  allowed  in 
those  instances  only  which  would  either 
alter  the  quality  of  one  of  two  estates,  in  the 
same  person,  or  would  destroy  an  estate, 
intended  for  some  other  person,  is  now  to  be 
proved. 

And  first,  that  it  would  alter  the  quality 
of  one  of  two  estates.  This  branch  of  the 
exemption  provides  for  the  case  of  joint- 
tenants  ;  and  it  m.ay  be  stated  as  a  clear  and 
distinct  proposition,  that  where  two  estates 
are  limited  to  one  person  by  the  same  deed 
or  instrument,  and  that  person  has  one  of 
these  estates  jointly  tmth  another  person,  or 
by  entireties  witli  that  person,  there  will 
not  be  any  merger  as  long  as  the  joint-te- 
nancy continues. 

This   distinction   may   be   traced    even   in 

(/)  Lcicis  Bowles's  tabc,  11  Rep.  6U. 


380  ON  MERGER. 

the  writings  6f  the  revered  Littleton  :  (g)  his 
language    is,    '*  Also,     there    may  be   some 
"  Joint-tenants,    which    may   have    a    joint- 
"  estate,   and  be  joint-tenants,  for  term  of 
"  their  hves,    and   yet   have  several   inheri- 
"  tances.     As  if  lands  be  given  to  two  men, 
"  and  to  the  heirs  of  their  two  bodies  be^ot- 
"  ten  ;  in  this  case  the  donees  have  a  joint 
"  estate   for   term  of  their    two  lives,    and 
"  yet    they  have  several    inheritances ;    for 
"  if  one   of  the  donees  hath   issue  and  die, 
*'  the    other  who    surviveth  shall    have  the 
"  whole  by  the  survivor  for  term  of  his  life  ; 
"  and  if  he  that  surviveth  hath  also  issue  and 
"  die,  then   the  issue  of  the  one  shall  have 
"  the  one  moietv,  and  the  issue  of  the  other 
"  shall   have   the  other   moiety  of  the  land, 
"  and  they  shall    hold    the   lands    between 
"  them,  in  common,  and  they  are  not  joint- 
"  tenants,  but    are      tenants    in     common. 
"  And   the  cause,   why  such   donees  in  such 
"  case  have  a  joint-estate  for  term  of   their 
"  lives,  is,  for  that  at  the  beginning  the  lands 
"  were   given    to   them     two,    \vhich   words, 
"  without  more  saying,  make  a  joint-estate 
"  to  them  for  term  of  their  lives.      For  if  a 
"  man  will  let  land    to  another  by  deed   or 
"  without  deed,   not  making  mention  what 
"  estate   he   shall   have,   and    of  this    make 
"  livery  of  seisin,  in  this  case  the  lessee  hath 

ig)  Liu.  §  283. 
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**  an  estate  for  term  of  bis  life;  and  so  inas- 
"  much  as  the  lands  were  given  to  them, 
"  thej  have  a  joint-estate  for  term  of  their 
"  lives.  And  the  reason  why  they  shall  have 
"  several  inheritances  is  this,  inasmuch  as 
"  they  cannot  by  any  possibility  have  an 
"  heir  between  them  ingendered,  as  a  man 
"  and  woman  may  have,  &c.  the  law  will 
"  that  their  estate  and  inheritance  be  such 
"  as  is  reasonable,  according  to  the  form  and 
"  effect  of  the  words  of  the  gift ;  and  this  is 
"  to  the  heirs  which  the  one  shall  beget  of 
"  his  body,  by  any  of  his  wives,  &c.  so  as  it 
"  behoveth  by  necessity  of  reason,  that  they 
"  have  several  inheritances.  And  in  this 
*'  case  if  the  issue  of  one  of  the  donees  after 
"  the  death  of  the  donee  die,  so  that  he  hath 
"  no  issue  alive,  of  his  body  begotten,  then 
"  the  donor  or  his  heir  may  enter  into  the 
"  moiety  as  in  his  reversion,  &c.  although  the 
"  other  donee  hath  issue  alive,  &;c.  And  the 
"  reason  is,  forasmuch  as  the  inheritance  be 
"  several,  &c.  the  reversion  of  them  in  law  is 
"  several,  &c.  and  the  survivor  of  the  issue  of 
"  the  other  shall  hold  no  place  to  have  the 
"  whole.'' 

And  in  commenting  on  the  text  of  this 
section ,  Lord  Coke  observes,  that  "  albeit  the 
"  donees  have  several  inheritances  in  tail 
"  and  a  particular  estate  for  the  lives,  yet  the 
"  inheritance  doth  iiot  execute,  and  so  break 
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"  the  joint-tenancy;"  and  he  concludes,  as 
Littleton  had  done,  tliat  "  they  arc  joint-te- 
"  nants  for  life,  and  tenants  in  common  of 
"  the  inheritance  in  tail."  And  in  one  of 
the  resolutions  in  TViscofs  case,  already 
cited,  (g)  (a  cause  between  Giles  plaintiff, 
and  Wiscot  defendant,  and  to  be  cited  more 
fully  for  another  point,  and  as  furnishing  a 
distinction,)  it  was  agreed  that  where  the  fee 
is  limited  by  one  and  the  same  conveyance, 
there  one  may  have  the  fee-simple,  and  the 
other  an  estate  for  life  jointly  with  him.  The 
instance  given  as  an  example  was  of  an 
estate  to  three  and  the  heirs  of  one  of  them ; 
and  it  was  said  one  of  them  had  the  fee-sim- 
ple, and  yet  the  jointure  doth  continue;  for 
all  is  but  one  entire  estate  created  at  the  same 
time ;  and  therefore  the  fee-simple  cannot 
drown  the  jointure  which  took  effect  with  the 
creation  of  the  remainder.  Of  this  example 
of  the  estate  to  three,  and  the  heirs  of  one  of 
them,  it  was  said  he  who  had  the  fee  could 
not  grant  over  his  remainder,  and  continue 
in  himself  an  estate  for  life. 

The  reasoning  which  adduces  this  point  of 
difference  is  larger  than  the  example  to  which 
it  is  applied.  The  example  and  the  observa- 
tions on  the  same  are  of  a  fee  connected  wilh 
an  estate  for  life;  and  forming  one  entire  and 
inseparable  interest. 

[g)    WixcoVs  case,  or  Giles  v.  Wiscot,  2  Rep,  60, 
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Notwithstanding  the  peculiarity  of  the  in- 
stance selected  for  the  example,  (h)  the  gene^ 
ral  principles,  and  even  the  authorities,  ap- 
pear to  afford  sufficient  ground  for  extending 
the  exemptions  from  merger  to  the  cases  of 
estates  perfectly  distinct.  All  the  industry  of 
the  author  has  not  enabled  him  to  discover  a 
single  authority  to  the  contrary:  and  all  the 
cases  and  examples  which  are  given  of  merr 
ger  of  estates  held  in  joint-tenancy,  are  con- 
fined to  joint-tenancy  arising  under  one  deed, 
and  the  ownership  or  accession  of  another 
estate  under  another  deed,  (i) 

Perhaps,  an  exposition  may  be  given  to 
the  observation  of  Lord  Coke,  which  will 
make  it  correspond  in  application,  as  it  pro- 
bably did  in  meaning,  with  the  difference 
which  has  been  urged.  It  may  be  con- 
tended, that  his  conclusion,  drawn  from  the 
example  of  Littleton,  is  only  that  jTo?'  tlie  pur- 
pose of  merger  there  are  not  several  estates 
to  drown  one  in  another,  though  the  estates 
are  several  for  the  purpose  of  alienation,  &c* 
Even  under  these  circumstances,  and  those 
discussed  in  a  former  page,  the  reader  will 
see  the  propriety  of  forming  his  opinion  with 
caution,  and  treating  this  point  as  at  least 
doubtful. 


[h]   Barker  v;  Gyles,  2  P.  W.  (?)  1  Inst.  181.  b.  182.  a. 

280.  Rogers  v.  Downs,. 9  Mod. 
292. 
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In  pursuing  the  observations  to  he  sub- 
mitted under  this  head  or  division,  the  con- 
trasted cases  of  several  estates  taken  under 
different  deeds  or  instruments,  or  in  different 
instants  of  time,  will  be  introduced. 

Whatever  may  be  the  real  state  of  the 
law  on  this  point,  all  the  reasoning  on  the 
cases  applies  with  equal  force,  to  the  instance 
of  two  estates  existing  separately  and  dis- 
tinctly under  the  same  instrument,  provided 
one  of  the  estates  be  held  in  severalty,  and 
another  of  them  be  held  by  the  same  person 
as  one  of  several  joint-tenants. 

Even  Lord  Coke  may  be  understood  in  a 
more  limited  sense,  than  his  words,  in  their 
utmost  latitude,  import.  The  estates  may 
be  several  for  the  purposes  of  alienations^ 
though  they  are  not  several,  either  for  the 
purposes  of  merger,  or  with  a  view  to  the 
remedies  to  which  .  the  parties  may  re- 
sort when  strangers  interfere  with  their 
riojhts. 

Perhaps,  it  is  not  going  too  far  to  offer 
the  conjecture  that  there  will  not  be  any 
merger,  even  when  the  estates  are  in  the  first 
place  clearly  and  completely  distinct;  and 
that  relation,  on  which  alone  merger  can  ope- 
rate, arises  from  the  determination  of  an  inter- 
vening estate.  'J'hus,  suppose  lands  to  be 
limited  to  A.  and  B.  as  joint-tenants,  remain- 
der to  C.  in  tail,  remainder  to  A.  in  fee,  and 
C.  to  die  without   issue.     There  is  great  rea- 
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son  to  contend  that  the  joint-tenancy  will 
continue,  notwithstanding  these  estates  were 
clearly  distinct;  and  distinct  so  far  that  one 
might  have  been  aliened  and  the  other  re- 
tained. (/) 

In  Goodfitle  v.  BilUngtoii  [m)  there  was  a 
devise  to  Elizabeth  Cheval,  the  testator's  wife, 
and  Ann  Cheval  his  daughter,  for  and  during 
the  term  of  their  natural  lives,  and  the  life  of 
the  longer  liver  of  them,  in  equal  proportions, 
share  and  share  alike. 

But  in  case  his  said  daughter  Ami  Cheval 
should  happen  to  marry,  and  have  issue  of 
her  body,  lawfully  begotten,  then,  and  in  that 
case,  after  the  decease  of  his  said  wife,  he  the 
testator  gave  and  devised  a-ll  and  singular  the 
said  messuage,  &c.  unto  his  said  daughter, 
Ann  Cheval,  and  to  her  heirs  and  assigns  for 
ever.  But  if  his  said  daughter  should  hap- 
pen to  die  single  and  unmarried  and  without 
issue  of  her  body  lawfully  begotten,  then  and 
in  that  case  he  gave  and  devised  all  and  sin- 
gular the  aforesaid  premises  unto  his  said 
wife  Elizabeth  Cheval  and  to  her  heirs  and 
assiojns  for  ever. 

It  seems  to  have  been  admitted  that  the 
wife  and  daughter  were  joint-tenants  for  life  ; 
and  it  was  decided  that  the  devise  over,  gave 
a  contingent  remainder  in  fee,  and  did  not 

(/)   See  Marquis  of  JFinchcs-  (?/()    Dong.  753. 

tcr^s  case,  cited  p.  70.  ami  Klny 
and  Edwards,  cited  p.  71. 

VOL.    I  11.  C   C 
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operate   by    executory   devise.      During    the 
argument   by  Graham,   one  of  the   counselj 
Mr.  Justice    Buller    observed,    that  if   Ann 
Cheval  had  married,  and  had  issue,  lier  life 
estate  would  not   liave  merged,   as  had   been 
contended  by  Graham.     The  reason  assigned 
by  Mr.  J.  Buller  was,  that  the  remainder  was 
not  limited   to  take   eflect   till   the  death   of 
the  wife.     With  all   deference  to  the  opinion 
of  that  great  lawyer,  and  with  all  the  respect 
which  is  felt  for  every  observation  he  delivered 
from  the  bench,  it  is  submitted  that  a  better 
and   more  satisfactory  reason,   to  have  been 
assigned,  was  that  the  estate  for  life  and  the 
remainder  were   limited   b}'  the  same  instru- 
ment; and  by  the  scope  of  the  deed  the  re- 
mainder was  to  take  place,  in  subordination 
to  the  estate  for  life,  and  to  the  quality  of 
that  estate  as  held  in  joint-tenancy. 

Without  occurring  to  this  mode  of  reason- 
ing, it  would  be  difficult  to  reconcile  the  opi- 
nion that  the  estate  for  life  would  not  have 
merged   in  the  remainder  in  fee,  when  that 
remainder  was  vested ;  for  from  all  the  cases 
on  merger  it  seems  to  be  a  necessary  conclu- 
sion,   that  the  particular  estate  would  have 
united  with  the  remainder,  and   been   anni- 
hilated in  that  estate,  unless  the  quality  of 
the  particular  estate,  and  the  interest  of  the 
join-tenant,    arising   from   that  quality,    had 
been  involved  in  and  influenced  the  question. 
The  argument  of  Graham,   was,    that  as 
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soon  as  the^dauu-htcr  liad  niarried  and  had 
issue,  the  estate  to  her  and  her  heh\s  would 
have  enlarged  her  interest,  and  merged  her 
estate  for  life.     The  observation  of  IMr.  Jus- 
tice Biilier,  therefore,  most  probably  applied 
to   the  mode  in  which  the  devise  over  was  to 
operate,  and  the  time  at  which  it  was  to  take 
effect.     The  scope  of  his  observation  proba- 
bly was,  that  the  devise  over  was  by  the  form 
of  the  limitation  to  take  place  after  the  parti- 
cular estate,   and   not  in  exclusion  of   that 
estate  ;  and-  the  reference  to  the  doctrine  of 
merger,  was  only  an  answer  to  the  terms,  in 
which   Graham  had  delivered   his  argument. 
Even  the  ground  of  Mr.  Grahams  argument 
did  not  apply  to  the  doctrine  of  merger.     It 
applied  to  executory  devises,  and  their  ope- 
ration to  over-reach  and  defeat  an  estate  pre- 
viously limited  by  the  same  instrument;  for 
estates  defeated  by  executory  devise,  are  de- 
termined by  limitations,  while  estates  annihi- 
lated by  merger,  cease  to  have  continuance, 
notwithstanding  the  period  of  their  duration 
is  not  completed;  so  that  estates  determined 
or  defeated  by  executory  devise,  are  deter- 
mined by  an   intention,  giving  eifect   to  the 
hmitations,  while  estates  determined  by  mer- 
ger, owe  their  determination  to  the  mere  act 
and   operation   of  law.     These   observations 
may  obviate  the  difficulty  which  might  other- 
wise arise  in  the  mind  of  the  reader  in  npply- 

c  c  2 
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ihs   the    arj:ument    in    Goocltitle  v.    BlUlns:- 

Without  the  least  dependance,  however,  on 
the  enquiry  to  be  made  on  the  point  ah'eady 
considered,  it  is  clear  that  when  there  are 
two  estates,  and  both  are  limited  in  joint-te- 
nancy; as  to  A.  and  B.  for  life,  remainder 
to  the  heirs  of  their  bodies,  or  their  heirs,  so 
that  they  hold  both  estates  in  joint-tenancy, 
or  by  intireties  ;  the  doctrine  of  merger  is  ap- 
plicable ;  for  in  a  case  with  these  circum- 
stances the  reason  of  the  exemption  does  not 
exist,  inasmuch  as  the  joint-tenancy  or  te- 
nancy by  intireties  extends  as  well  to  one  of 
these  estates,  as  to  the  other  of  them. 

2dly>  That  it  would  destroy  a  contingent 
interest  intended  for  some  other  person. 
From  a  variety  of  cases  affording  authorita- 
tive decisions  on  this  point,  it  is  to  be  col- 
lected, that  when  two  estates  commence,  or 
take  place,  in  the  same  instant  of  time,  they 
will  not  exclude  a  contingent  interest,  limited 
to  commence  after  one  of  these  estates,  and 
before  another  of  them.  This  is  equalW 
true  when  the  more  remote  estate  is  created 
by  the  deed  or  instrument,  by  which  the  for- 
mer of  these  estates  is  limited,  as  when  the 
former  of  these  estates,  and  also  the  contin- 
gent interest,  are  severally  limited  by  will, 
and   the  more  remote  of  these  estates  is  de- 

(»)  Dougl.  753. 
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rived  by  a  descent,  completed  in  the  same  in- 
stant of  time  in  which  the  will  takes  effect. 

In  Pliifiket  V.  Holmes,  A.  was  tenant  for 
life,  with  remainder  in  contingency,  and  A. 
was  the  heir  of  the  testator,  who  by  his  will 
created  the  estate  for  life  and  the  remain- 
der, (o) 

And  it  was  ruled  and  resolved  by  the 
whole  court,  that  although  Thomas,  the  te- 
nant for  life,  had  the  reversion  in  fee,  by  de- 
scent, this  descent  did  not  merge  his  estate 
for  life,  contrary  to  the  express  devise,  and 
the  intent  of  the  devisor,  but  left  an  opening 
for  the  interposition  of  the  remainder,  when 
it  should  happen,  to  interpose  between  the 
estate  for  life,  and  the  fee. 

In  Boothby  v.  Vernon  (p)  the  like  circum- 
stances concurred,  and  though  the  estate  for 
life,  and  the  fee  united,  3'et  as  at  the  death 
of  the  wife,  the  several  estates  were  separated 
by  the  remainder  which  vested  at  the  death 
of  the  wife,  it  was  held  that  the  survivin^j 
husband  was  not,  although  the  rcnrainder 
was  determined,  intitled  to  be  tenant  by  the 
curtesy. 

And  by  the  court ;  (q)  "  Upon  the  death 
"  of  the  wife,  the  contingent  estate-tail  to 
"  her  issue  began  ;  so  that,  at  that  time  the 
"  estate    was    to    commence    in    possession, 

(o)  1    Lev.     11.   Sir.    Tho.  (;>)  9  Mori.  H 7. 

Rayni.  28.  (7)  9  Mod.  luO. 


390  ON  MERGER. 

*•  aiul  be  consummate,  because  hcrr  estate 
"  ibr  life,  by  whicli  it  was  to  be  su|)}iorted 
"  was  gone ;  so  that  the  inheritance  being 
"  never  vested  in  her  during  her  hfe,  for 
*'  that  reason  her  husband  cannot  be  tenant 
"  by  the  curtesy.  And  to  make  this  more 
"  clear,  the  intention  of  the  testator  is  to  be 
"  considered.  Now  it  doth  not  appear,  that 
"  he  had  any  manner  of  intention  that 
"  his  sister  should  have  any  l)enefit  of  the 
"  inheritance ;  if  he  had,  then  certainly  he 
"  having  the  whole  dominion  over  his  estate, 
''  and  who  could  have  moulded  it  as  he 
"  thought  proper,  would  have  shewed,  that  he 
"  intended  she  should  have  the  inheritance  ; 
'*  but  there  is  not  the  least  sign  or  badge  of 
*'  any  such  intention  ;  and  if  it  shall  bo 
"  otherwise  intended  by  operation  of  law 
"  that  would  be  an  injury  done  to  the  inten- 
"  tion  of  the  testator.  AVherever  the 
"  estate  is  to  be  determined  by  express  limi- 
"  tation  or  condition,  upon  the  death  of  the 
"  wife,  there  the  husband  shall  not  be  tenant 
"  by  the  curtesy  :  as  where  an  estate  for  life 
"  is  limited  to  a  woman,  with  remainder 
*'  to  her  first  and  eveiy  other  son  in  tail 
"  male,  remainder  to  the  heirs  of  her  body, 
"  remainder  to  her  right  heirs  ;  here  it  is 
"  plain,  that  she  is  seised  of  the  inheritance; 
"  yet  if  she  hath  a  son,  her  husband  shall 
"  not  be  tenant  by  the  curtesy,  beccuise 
**  the  contingent  estate    which   is    to  arise. 
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"  Upon  her  death  intervenes  between  her 
"  estate  for  hfe  and  the  inheritance.  Agree- 
"  able  with  the  case  before  mentioned  in 
"  the  Year  Book,  1  Edw.  3.  pi.  14,  15. 
"  which  is  tenant  for  life,  remainder  in  fee, 
"  Sac. :  the  tenant  for  life  made  a  lease  to 
"  him  in  remainder,  for  so  many  years  as  he 
"  (the  remainder-man)  should  live;  [being  in 
"  eifect  an  estate  for  the  life  of  the  reniain- 
"  der-man]  then  tenant  for  life  died,  and  so 
"  did  the  remainder-man  :  it  was  adjudged, 
''  that  his  wife  should  not  be  tenant  by  the 
*'  curtesy,  (r)  because  the  possibility  which 
"  the  tenant  for  life  had  that  the  estate 
"  might  revert  to  [being  a  mesne  estate  of 
"  freehold]  him  had  barred  her  of  all  right 
"  of  dower.'' 

But  vvdien  an  estate  in  joint- tenancy,  or 
contingent  interest,  is  created  by  one  deed  or 
instrument,  or  takes  place  at  one  time,  and 
the  different  estates  of  the  person  who  has 
two  several  estates  inviting  the  application 
of  merger  take  place  at  a  different  time, 
the  doctrine  of  merger  will  under  these  cir- 
cumstances operate  in  one  case  in  alteration 
of  the  quality  of  the  estate  held  in  joint-tc^ 
nancy  ;  and  in  tlic  other  case  in  destriicli<^n 
of  the  contingent  remainder,  (s) 

First,  as  to   the  alteration   of  the   (piality 

(r)  Read  hi  Duwer.  (v)    Vin.    Merger   3ot).    t>l. 

13,  M.  lb.  308.  pi.  H. 
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of  the  estate  held  in  joint-tenancy.  The 
propositions  of  Lord  Coke  in  Iiis  Commen- 
tary, as  stated  in  the  most  distinct  terms, 
justify  this  conclusion:  he  says,  (t) 

"  If  a  man  make  a  lease  for  life,  and  after 
"  granteth  the  reversion  to  the  tenant  for 
"  life,  a?id  a  stranger,  and  to  their  heirs,  they 
"  are  not  joint-tenants  of  the  reversion,  but 
"  the  reversion  is  by  act  of  law,  executed  for 
"  the  one  moiety  in  the  tenant  for  life,  and 
*'  for  the  other  moiety  he  holdeth  it  still  for 
"  life :  the  reversion  of  that  moiety  to  the 
"  grantee. 

"  And  so  it  is  if  a  man  maketh  a  lease  to 
"  two  for  their  lives,  and  after  granteth  the 
"  reversion  to  one  of  them  in  fee ;  the  join- 
"  ture  is  severed,  and  the  reversion  is  exe- 
"  cuted  for  the  one  moiety,  and  for  the 
"  other  moiety  there  is  tenant  for  life  rever- 
"  sion  to  grantee. 

"  If  lessee  for  life  granteth  his  estate  to 
"  him  in  the  reversion,  and  to  a  stranger,  the 
"  jointure  is  severed,  and  the  reversion  exe- 
"  cuted  for  the  one  moiety  by  the  act  of  law, 

"If a  man  maketh  a  lease  for  life,  and 
"  granteth  the  reversion  to  two  in  fee,  and 
"  the  lessee  granteth  his  estate  to  one  of 
"  them,  they  are  not  joint-tenants  of  the  re- 
"  version  ;  for  there  is  an  execution  of  the 
"  estate  for  the  one  moiety,  and   an  estate 

[f)  Co.  Litt.  182. 
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"  for  life,  the  reversion  to  the  other,  of  the 
"  other  moiety;  and  yet  let  it  be  remembered 
"  that  an  express  and  formal  surrender  to 
"  one  of  them  would  have  expressly  operated 
"  for  the  benefit  of  both  joint-tenants/' 

And  in  Wiscofs  case,  these  diversities  were 
insisted  on,  and  the  court  adopted  them,  in 
deciding;  that  case.  The  case  was  tried  on  an 
action  of  ejectment,  and  involved  these  cir- 
cumstances. 

"  In  an  ejectment  between  Giles  and  Wis^ 
"  cot,  {u)  Giles  the  plaintiff  declared  on  a  de- 
"  mise  made  to  him  by  the  husband  and 
"  wife  and  Wiscot  the  defendant.  On  the 
"  general  issue  a  special  verdict  was  found, 
"  and  that  verdict  stated  that  A.  was  tenant 
"  for  life,  the  remainder  to  B.  and  three 
"  others  for  life,  the  reversion  to  C.  and 
"  his  heirs;  C.  levied  a  fine  su?'  conuzance 
"  de  droit  come  ceo,  Sfc.  to  A.  and  B.  to  the 
"  use  of  A.  for  life,  and  after  his  death,  to 
"  the  use  of  B.  in  fee.  A.  died,  and  after- 
"  wards  B.  died,  and  the  question  was, 
"  whether  the  jointure  was  severed  or  not ; 
*'  so  that  after  the  death  of  A.,  B.  was  tenant 
"  in  common.  And  it  was  resolved,  that 
"  the  jointure  was  severed  ;  and  this  dif- 
"  ference  was  taken,  when  the  fee  is  limited 
"  bi/  one  and  the  same  conveyance,  there  the 
"  one    may  have    the    fee-simple,    and    the 

[h)   WUcoCs  case,  2  Kcp.  GO. 
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"  other  an     estate    for    life    jointly  ;      but 

"  when  they  are  first  tenants  for  life,  and  af- 

"  tcrwards  one  of  them  doth  get  the  fee-sim- 

"  pie,    or   the  fee-simple    doth    descend    to 

*'  one,  there  the  jointure  is  severed  ;  as  if  a 

"  man   maketh  an  estate    to   three    and   to 

"  the  heirs  of  one  of  them,  there  one  of  them 

"  hath  the  fee-simple  :  and   yet  the  jointure 

"  doth   continue,  for    all   is   hut   one    entire 

"  estate  created  at   the  same  time,  and   tliere- 

"  fore   the    fee-simple    cannot     drown    the 

*'  jointure  which  took  effect  with   the  crea- 

"  tion  of  the  remainder  in  fee.     But  when 

"  three  are  joint-tenants   for   life,   and   one 

"  purchaseth  the  fee,  or  the  fee  desccndeth  to 

"  him  ;    there   the  fee-simple    drowneth  the 

"  estate  for  life,  for  the  estate  for  life  was 

"  in  esse  before,  and  mio;ht  be  drowned  or 

*'  surrendered,    and    so    cannot    the    estate 

*'  for  life  in  the  first  case.     But  in   the  same 

"  case,  that  is   to  say,    when     an  estate  is 

"  made  to  three,  and  to  the  heirs  of  one  of 

"  them,  and  he  who  hath   the  fee  dieth,  and 

*'  one   of  the  survivors    purcJiascth    the    re- 

"  mainder,  the  jointure  is  severed   causa  qua 

"  supra  ;  and  when  one  tenant  for  life  pur- 

*'  chaseth  the  reversion   in   fee,    if  the  join- 

"  ture  should  remain,  he  should   have  a  re- 

"  version  in  fee,  and  an  estate  for  life  also 

♦'  in  part,    which  reversion    in   fee  he  may 

*'  orant  over,  and  his  estate  for  life  should 
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*'  remain  in  part,  which  should  be  absurd 
"  and  against  reason;  for  in  the  first  case, 
**'  when  an  estate  is  made  to  three  and  to  the 
"  heirs  of  one,  he  who  hath  the  fee  cannot 
"  orant  over  his  remainder  and  continue  in 
"  himself  an  estate  for  life,  as  it  is  holden  in 
"  ]  2.  E.  4.  2.  b.  But  if  there  be  tenant  in 
'^  tail,  the  remainder  to  his  right  heirs,  he 
"  may  grant  his  remainder  over,  or  devise 
*'  it,  as  it  is  holden  in  27  Ass.  60.  for  an 
"  estate-tail  cannot  drown  nor  be  surren- 
"  dered,  nor  be  extinct  by  accession  of  a 
♦'  greater  estate.  42  E.  3.  9-  b.  29-  H.  8. 
"  Mortdauncester  59  H.  4.  55.  and  31  E.  3, 
"  scire  facias  19.  By  the  better  opinion  of 
"  all  the  books,  he  who  hath  the  fee  dying, 
"  and  afterwards  tenant  for  life  dying,  it  is 
"  in  the  election  of  the  heirs  to  have  a  mort^ 
"  dauncester,  (which  proveth  that  his  ances- 
"  tor  died  seised  in  fee)  or  a  scire  facias,  or  a 
"  forme.don  in  remainder  at  his  pleasure.  It 
*^  is  agreed  59  H.  6.  2.  b.  if  the  reversion  bo 
'*  granted  to  tenant  for  life  and  another  in 
'*  fee,  the  reversion  is  extinct  for  a  moiety  : 
"  for  tenant  for  life  cannot  purchase  or  get 
"  the  reversion  or  remainder  of  the  same  land, 
"  but  the  estate  for  life  shall  be  drowned, 
"  having  regard  unto  the  estate  which  he 
*'  hath  gotten  in  reversion." 

"  Note,  reader,  it  seemeth  by  the  resohi- 
*'  tion  in  this  case,  that  if  tenant  ibr  life  grant- 
*'  eth  his  estates  to  hiui  in  the  reversion  and 
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"  a  stranger,  that  the  same  is  a  surrender  for 
"  one  moiety  ;  for  it  appeareth  here,  that 
"  by  getting  of  the  reversion  and  the  par- 
"  ticular  estate  at  several  times,  the  reversion 
"  expectant  on  his  particular  estate  for  life 
"  cannot  remain  distinct  in  him,  and  granta- 
"  ble  over,  but  the  one  shall  drown  the  other, 
"  and  benefit  of  survivorship,  not  regarded 
"  as  it  appeareth  in  the  case  at  bar;  and  so 
"  the  doubt  in  7  H.  6.  well  resolved,  I  think/^ 

And  the  joint-tenancy  will  also  be  destroy- 
ed, even  when  there  is  a  descent  at  a  period 
different  from  that  in  which  the  join t- tenancy 
is  created,  (^r) 

Let  it  be  remembered  in  this  place  that  by 
a  confirmation,  the  estate  of  one  of  two  joint- 
tenants  may  be  enlarged,  without  enlarging 
the  estate  of  the  other  joint-tenant,  and  this 
confirmation  may  be  the  cause  of  merging 
the  particular  estate,  and  severing  the  joint- 
tenancy.  So  the  land  may  be  confirmed,  by 
way  of  enlargement,  to  one  of  several  joint- 
tenants,  in  exclusion  of  his  companions.  But 
Avhen  the  estate  of  one  of  two  joint-tenants  is 
confirmed  in  point  of  title,  and  not  enlarged, 
the  confirmation  will  give  stability  to  the  title 
of  all  the  joint-tenants,  (^)  though  they  be 
disseisors ;  (2:)  and  yet  a  release  to  one  of 
several  disseisors  would  give  to   the  releasee 

(i)  2  Rep.  60.  (:)  Liu.  §  522.  1  Inst.  298.  a. 

{>/)  1  Inst.  297.  b. 
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exclusively  the  right,  if  the  release  were  made 
by  the  disseisee,  (a) 

This  is  on  the  same  ground  of  law  which 
distinguishes  between  a  grant  by  a  tenant  for 
life  to  one  of  several  joint-tenants  for  life,  and 
a  surrender;  and  between  a  surrender  on  the 
one  hand,  and  on  the  other  hand  a  grant  to 
husband  and  wife  seised  in  right  of  the  wife. 

The  case  in  Plowdeii,  in  which  the  term  of 
the  wife  was  protected  from  merger,  owes  its 
decision  not  only  to  the  ground  that  the 
wife  and  another  were  joint-tenants,  but  the 
further  ground,  that  the  law  protected  the 
interest  of  the  wife  as  held  alieiiojure. 

In  that  case  {b)  the  husband  had  the  fee, 
and  made  a  lease,  and  the  lease  was  assigned 
to  his  wife  and  another  person,  and  the  wife 
died,  and  it  was  decided,  that  the  surviving 
assignee  of  the  term  should  have  the  intirety 
of  the  land  for  the  term ;  consequently,  there 
was  not  any  merger  of  the  term  for  the  moi- 
ety of  the  wife.  While  if  the  wife  and  ano- 
ther had  been  joint-tenants  of  the  term,  and 
they  being  so  joint-tenants,  the  husband  had 
purchased  the  reversion,  there  would  have 
been  a  merger  of  the  moiety  of  the  wife,  and 
a  severance  of  the  joint-tenancy. 

This  is  sufficiently  evident  on  principle. 
The  point  was  contemplated  in  Braccbridge 


(a)   Litt.§522. 1  Inst.  29.S.  a.  [h]     Brucehriihjc    v.     Cook, 

riuw.  41H. 
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V.  Cook,  and  influenced  the  decision.  For  il 
was  said,  (c)  the  case  was  no  other  than  tliis, 
viz.  if  the  lessor,  who  has  the  fee-simple, 
marries  with  a  woman,  his  lessee  for  years, 
or  if  the  husband  makes  a  lease  for  years, 
and  the  lessee  grants  his  estate  to  the  wife  of 
the  lessor,  whether  this  shall  extinguish  the 
lease  for  years,  or  not,  for  if  it  shall,  the  moi- 
ety of  the  lease  in  our  case,  is  extinguished 
and  merged  by  the  immediate  inheritance, 
which  the  husband  had  in  the  land.  And 
the  court  held  the  law  to  be,  that  the  imme- 
diate estate  of  inheritance,  which  the  hus- 
band here  had  shall  not  merge  or  extinguish 
the  moiety  of  the  term  which  the  wife  had, 
any  more  than  in  the  other  cases  above  said, 
because  he  had  the  inheritance  in  his  own 
ridit,  and  the  term  in  rio;ht  of  his  wife,  in 
which  case  the  freehold  and  inheritance  of 
the  husband,  wherein  the  wife  has  nothing, 
shall  not  merge  the  term  of  the  wife.  For 
the  law,  which  carries  in  itself  reason  and 
equity,  will  not  do  prejudice  to  another,  and 
here  the  wife  is  other  than  the  person,  who 
has  the  inheritance,  and  the  marriage  of  hus- 
band and  wife  is  a  laudable  thing,  for  which 
reason  the  law  will  not  prejudice  the  wife  in 
•  her  chattels  real,  which  are  things  of  continu-^ 
ance,  and  of  more  value  and  worth  than 
thinf'^s  personal.     Nevertheless,  the  husband 

(r)   Plow.  41?. 
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himself  might  have  given  away  the  wife's 
term  by  an  express  act,  as  if  he  had  made  a 
feoffment  of  the  land,  or  a  new  lease,  or  the 
like;  but  forasmuch  as  he  has  not  done  this 
nor  any  thing  else  with  the  land,  and  has 
made  no  disposition  at  all  of  it,  but  has  left 
it,  to  the  judgment  of  the  law,  the  law  will 
preserve  the  estate  of  the  wife,  which  estate, 
as  to  her,  is  disjoined  from  the  freehold  and 
the  fee-simple. 

So  that  the  decision  turned  on  the  ground 
of  protection  to  the  interest  of  the  wife,  and 
not  of  the  presentation  of  the  joint-tenancy. 

The  reasoning  in  the  subsequent  part  of 
the  case  is  to  be  read  as  subject  to  this  qua- 
lification 1 ! 

2d,  As  to  the  Destruction  of  contingent  Re- 
7nainders. 

Notwithstanding  an  intervening  contingent 
remainder,  it  seems  to  be  an  established  posi- 
tion that  the  particular  estate  will  merge  in 
the  next  vested  estate  in  reversion  or  remain- 
der, whether  the  reversion  or  remainder  ac- 
cede to  the  particular  estate,  or  the  particu- 
lar estate  be  an  accession  to  the  estate  in  re- 
version or  remainder;  and  as  well  when  this 
accession  is  hi/  the  act  of  the  parties,  as  by 
express  limitation;  or  i)y  operation  of  law, 
as  by  descent;  so  as  this  act  of  the  parties, 
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or  this  operation  of  the  law,  [d)  do  not  take 
place  in  the  same  instant  of  time,  in  which  the 
particular  estate  is  limited. 

But  as  to  this  point,  it  seems,  {e)  the  doc- 
trine of  merger  does  not  extend  to  copyholds, 
so  as  to  exclude  and  destroy  a  contingent 
remainder  by  the  accession  of  one  vested 
estate  to  another. 

In  Mildway  v.  Hungerford  (/)  a  copyhold 
at  Newington,  was  devised  to  the  plaintiff  for 
life,  remainder  to  his  first  and  other  sons  in 
tail,  remainder  to  the  defendant.  Sir  Giles 
Hungerford  in  fee.  And  the  plaintiff  being 
minded  to  make  himself  absolute  owner  of 
the  estate,  his  wife  being  then  privement 
ensient  of  a  son,  was  advised  that  if  he 
bought  in  the  reversion  in  fee  from  Sir  Giles 
Hungerford,  and  took  a  surrender  thereof,  to 
his  own  use,  that  would  merge  his  estate  for 
life,  and  consequently  destroy  the  contingent 
remainder  to  his  son,  there  being  then  no  is- 
sue born;  and  this  suit  was  commenced  to 
have  a  security  cancelled,  which  the  plaintiff 
had  given  to  the  defendant  for  the  purchase 
of  the  reversion  in  fee;  and  the  ground  of 
equity  which  the  plaintiff"  alledged  was,  that 
he  was  deceived,  in  regard  that  at  the  time  of 
filing  his  bill  he  understood,  such  surrender  of 

((•/)    Kent    V.    Ilarpool,    T.  [c]    See  Fcarne's  Rem.  3d 

Jones,    76.  Vent.  306.   Hooker  Edit,  page  261. 

V.  Hooker,  Rep.  T.  llardwickc,  (/)  2  Vein.  243. 
13. 
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the  reversion  would  hot  bar  the  son  then  born, 
because  the  freehold  and  inheritance  was  in 
the  lord,  so  not  the  like  inconvenience  as  of 
freehold  estates,  at  common  law,  in  respect  of 
contingent  remainders,  where  there  is  none 
against  whom  to  bring  the  preecipe.  But  on 
the  point  of  merger,  or  no  merger,  the  court 
gave  no  opinion. 

Rut  in  the  case  of  Pawsei/  v.  Lozedall,  {g) 
11  tenant  for  life  of  a  Copyhold,  with  a  limi- 
tation to  the  heirs  of  his  body  begotten,  sur- 
rendered to  the  lord  of  the  manor,  to  the  use 
of  the  lord  to  do  his  will  with  it.  B.  died. 
The  question  was  whether,  admitting  the  li- 
mitation to  the  heirs,  to  operate  as  a  remain- 
der t(j  theUi,  by  purchase  (the  contrary  of 
which  was  afterwards  determined,)  such  re^ 
mainder  was  destroyed  by  the  surrender  of 
B.;  and  it  was  adjudged  that  the  remainder 
was  not  destroyed,  because  the  legal  freehold 
was  in  the  lord  during  the  life  of  B.  so  that 
even  a  vested  remainder-man  could  not  have 
entered  during  the  life  of  B.  {Ii) 

And  in  Lone  and  Pannel  (/)  a  feme  covert 
and  a  stranger  were  joint-tenants  for  life  of 
Oopyhohl  lands,  with  remainder  to  the  heirs 
of  the  body  of  the  baron  and  feme.  Tlie 
stranger  surrendered  his  moiety  to  the  hus- 
band and  wife,   and  afterwards   the  husband 

(g)  2  Rol.  Abr.  749.  [i)    1.  Roll.  Rep.  238. 

(h)     Prodfjcr's  case,   9  Rep. 

107. 

VOL.  in.  u  I) 
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siurciulered    the   uliole  to   B.  iu  fee.      The 
fcjiie  died  leaving  issue,  afterwards  the  hus- 
band  died.     The  question  was,  Avhether  the 
remainder  to  the  heirs  of  the  husband  and 
wife,  vested   in  the  issue.     It  was  adjudged 
that  when   the  stranger  conveyed  his  moiety 
to  the  baron,  the  joint-tenancy  between  the 
stranger  and   feme  covert  was  severed,   and 
when    the    baron    afterwards    conveyed    the 
whole  to  B.,  B.  took  an  estate  in  one  moiety 
for  the  life  of  the  wife,  defeasible  by  her  on 
the  death  of  her  husband,  and  in  the  other 
moiety  for  the  life  of  the  stranger ;  (k)  and  it 
seems  that  the  surrender  by  the  husband  to 
B.  in  fee,  did  not  destroy  the  contingent  re- 
mainder.    Mr.  Fearne  has  concluded  that  the 
legal  estate,  being  in  the  lord,   the  surrender 
of  the  husband  passed  no  more  than  he  right- 
fully might  pass.  But  this  conclusion,  though 
correct,  is  not  of  much  weight  when  applied 
to  the  doctrine  of  merger,  since  all  the  cases 
in  which  merger  has  taken  place,  are  cases  in 
which  the  particular  tenant  has  not  conveyed 
more  than  he  might  lawfully  convey. 

On  the  destruction  of  contingent  remain- 
ders in  copyholds,  the  learned  Gilbert  (/)  has 
taken  this  distinction;  if  an  estate  be  given 
to  a  copyholder  for  life,  remainder  to  the  right 
heirs  of  I.  S.  if  the  tenant  for  life  die  leaving 
I.  S.  there  it  seems  clear  that  the  remainder  is 

[k)  Fearne,  497.  but  see  the  case.         [I)  Gilb.  Ten.  249. 
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ihslroi/cd;  for,  he  observes,  it  cannot  take  ef- 
fect as  by  the  limitation  it  ought.  But  if  te- 
nant for  life  in  that  case  had  commited  a  foi- 
feiture,  or  made  a  surrender,  and  afterwards 
had  died  in  I.  S/s  life-time,  it  seemed  to  be 
very  clear  that  his  right  heirs  might  take ;  for 
his  remainder  was  not  to  take  effect  after  the 
determination  of  the  interest  of  tenant  for  life, 
hut  after  his  death,  and  wlien  that  happened 
he  was  able  to  take:  and  it  supports  this  dis- 
tinction, that  the  forfeiture  is  to  the  law  of 
the  land-holds  for  the  life  of  the  tenant  who 
commits  the  forfeiture  not  indeed  by  copy  of 
Court-roll  but  discharged  from  the  estate  so 
forfeited,  and  from  the  MS.  opinions  given 
by  several  gentlemen  of  the  most  distin- 
guished eminence,  it  appears  that  they  all 
concurred  in  opinion  that  a  contingent  re- 
mainder of  a  cop3diokl  would  be  supported 
by  the  legal  estate  in  the  lord,  notwithstand- 
ing any  act  done  by  those  persons  who  were 
the  owners  of  the  vested  estates. 

Titles  frequently  depend  on  the  (piestion 
whether  a  contingent  remahider  has  been  ef- 
fectually destroyed  by  the  merger  of  the  parti- 
cular estate,  by  which  the  contingent  interest 
is  supported.  These  titles  are  in  general  to  be 
accepted  with  great  caution.  They  are  not 
strictly  marketable.  Tiie  destruction  of  the 
contingent  remainder,  depends  on  the  fact, 
that  the  contingent  remainder  was  of  the  Ic- 

1)  i:  2 
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gal  ownership,  for  a  contingent  remainder  of 
the  equitable  ownership  does  not  admit  of 
destruction.  Yv'hen  a  title  depends  on  the 
circumstance  of  a  contingent  remainder  being 
etfectually  barred,  the  title  must  be  investi- 
gated very  narrowly,  to  ascertain  that  the 
ownership  waslegal,  in  effect  that  the  legal 
estate  \vas  not  in  a  morts^anee  or  trustee  so  as 
to  render  the  interest  equitable. 

That  the  doctrine  does  not  apply  to  an 
estate  for  several  lives  arisino;  under  the  same 
limitation  as  giving  07ie  undivided  and  entire 
time  of  continuance,  has  been  already  noticed. 

On  this  point,  a  few  observations  will  be 
proper  in  this  place. 

At  one  time  it  was  contended  that  an 
estate  for  several  lives  could  not  exist,  be^ 
cause  the  time  of  one  life  must  merge  in  the 
time  of  the  next  life  and  so  in  rotation.  The 
argument  proceeded  either  on  the  supposi- 
tion that  these  limitations  gave  several  and 
distinct  estates ;  or  it  was  advanced  without 
sufficient  attention  to  the  circumstances  un- 
der which  the  doctrine  of  merger  is  applicable. 
After  several  discussions  on  the  subject  in  the 
reign  of  queen  Elizabeth,  the  point  was  set- 
tled. It  was  agreed  that  a  limitation  for  seve- 
ral lives,  give  one  entire  and  undivided  estate, 
and,  in  consequence,  the  courts  determined, 
that  there  could  not  be  any  merger,  since 
there  were  not  two  estates,  so  that  one  might 
merge  in  another.     The  cases  of  Ross  and 
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Uttij  Dale,  already  cited,  are  the  authorities 
relevant  to  this  point. 

From  these  cases  it  is  evident  that  the 
ground  of  the  determination,  was  that  the 
limitation  for  the  several  lives  gave  only  one 
entire  and  undivided  estate,  and  not  several 
and  distinct  estates.  The  conclusion  that 
there  could  not  be  any  merger,  was  conse-^ 
quential  on  that  determination.  But  it  must 
be  remembered  that  the  ground  of  the  de- 
termination in  Ross's  case  was,  that  the  lease 
for  three  lives  gave  one  entire  estate,  and 
not  several  and  distinct  estates.  The  deci- 
sion was  not  governed  by  the  circumstance 
that  the  same  person  was  under  the 
same  deed  to  have  the  right  of  enjoys 
ment  for   several   lives.       The  rioht  of    ciw 

o 

joyment  for  several  lives,  may  be  limited  to 
the  same  person,  by  the  same  deed,  and  yd 
a  merger  may  take  place.  Thus,  as  has 
frequently  been  observed,  a  lease  to  A.  for 
the  life  of  B.  remainder  to  himself  for  his 
own  life,  gives  several  and  distinct  estates, 
and  therefore,  and  because  the  estate  in  re- 
inainder,  which  is  for  his  own  life,  is  a  dis- 
tinct estate  and  larger  than  the  estate  for 
the  life  of  B.,  the  estate  for  the  life  of 
B.  will  meri>;e  in  the  estate  of  A.  for  his 
own  life.  So  if  in  Ross's  case,  the  lease 
had  been  for  the  several  lives,  by  way  of 
distinct  and  successive  estates,  one  of  those 
estates  might   have    merged    in    another  of 
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these  estates.  Tliis  is  evident  IVoni  the 
doctrine  deducible  from  Lewis  Bowles's 
case ;  establishing  that,  if  A.  by  several 
limitations,  even  in  the  same  deed,  or  in  dis- 
tinct deeds,  hath  an  estate  for  the  life  of 
another  person,  with  an  immediate  remain- 
der to  himself  for  his  own  life,  the  prior  estate 
will  merge  in  the  remainder. 

The  distinction  deducible  from  the  cases  of 
this  class  is,   first  when    a  lease  is    for   se- 
veral   lives,   as    one    undivided     and    entire 
point  of  time,  the  time  of  one  life  cannot 
merge  in  the  time  for  another  life,  because 
there  is  one  estate  or  time  only,  and  not  several 
and  distinct  estates  or  times  :     and    2ndly, 
when  a  lease  is  for  several  lives,  as  distinct  pe- 
riods of  time,  giving  one  estate  in  possession, 
and  other  estates  in  remainder,  then  cceteris 
paribus  there  is  scope  for  the  application  of 
the  doctrine  of  merger ;    because  there  are 
several  estates  ;  but  it  must  not  be  forgotten 
that    the    doctrine    cannot    operate,    unless 
the   estate    in    remainder    be     larger    than, 
or    as    large     as,     the     estate     in     posses- 
sion.      Therefore  when  A.  is  lessee  for  his 
own  life,  with   a  remainder  to  him  for  the 
life  of  B.  this  doctrine  cannot  affect  cither  of 
the   estates,    since   the  estate    in   possession, 
which  is  for  his  own  life,  is  larger  than  the 
estate  for  the  life  of  B.  which  is  for  another 
life. 
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From  the  autliorities  adduced  in  the  next 
division,  it  would  seem  that  a  conveyance  by 
A.  and  B.  (being  successive  tenants  for  their 
lives,)  would  give  one  united  estate,  to  con- 
tinue for  the  several  lives  ;  being  an  instance 
of  imion  and  consolidation  without  merger, 
and  this  though  with  some  doubt,  is  consi- 
dered to  be  the  estate  of  the  law. 

Eefore  this  section,  or  head  of  division,  shall 
be  closed,  it  will  be  proper  to  observe,  that 
the  time  of  an  entire  estate  for  lives,  may  be 
divided  into  several  estates ;  and  when  so 
divided  one  estate  may  merge:  as  if  A. 
tenant  for  three  lives,  grant  or  convey 
the  land  by  way  of  particular  estate  and 
remainder,  or  by  way  of  use  to  different 
persons,  for  their  respective  lives.  Under 
this  arrangement  the  estate  is  divided 
into  three  estates,  and  there  may  be  a  merger 
in  like  manner  as  if  there  had  originally  been 
three  successive  estates. 

In  this  instance,  indeed,  the  prior  estates 
arc  inore  clearly  liable  to  merge  in  the  ulti- 
mate estate  ;  especially  wljcn  that  estate  is  a 
reversion  ;  since  they  are  either  actually  or  in 
effect,  derived  out  of  that  estate,  for  the  id- 
timate  taker  even  under  a  remainder  and  a 
future  reversioner  Avill  have  an  estate  for  three; 
lives,  subject  only  to  the  prior  particular 
estates. 


408  ON  MERGER. 

Eustace's  case  (m)  is  also  the  subject  ap- 
plicable to  the  learning  of  estates  for  life. 
I'hough  two  persons  being  joint-tenants 
for  life,  have  an  estate  which  by  its 
constitution,  will  continue  for  their  joint 
lives,  and  the  life  of  the  survivor  of 
of  them  ;  yet  on  a  severance  of  the  joint- te- 
nancy, the  moiety  of  each  will  be  held  for  his 
life  only. 

These  distinctions  occur : 

1.  If  both  join  in  a  grant,  the  estate  will 
continue  for  their  several  lives. 

2.  If  one  make  a  lease  for  years,  the  lease 
may,  unless  the  joint-tenancy  be  severed,  con-^ 
tinue  until  the  death  of  the  survivor. 

3.  One  may  release  to  the  other.  The 
quantity  of  the  estate  of  the  releasee  is  not 
easily  ascertained.  It  should  seem  to  be  for 
his  own  life  only, 

4.  And  on  a  grant  by  either  or  by  each 
separately  to  a  stranger,  the  stranger  will  be 
tenant  of  the  moiety  which  is  granted  for 
the  life  only  of  the  grantor. 

(w)  Jones,  55.  3  Salk.  204.     Essay  on  Estates,  chap.  Life, 
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CHAP.  XIII. 


That  the  Union  of  two  Estates  in  the  same 
Person  by  means  of  the  joint  Act  of  the 
respective  Owners  of  these  Estates^  with  an 
Intention  that  the  Estate  of  their  Assignee 
should  continue  for  the  collective  Time  of 
their  several  Estates,  will  not  he  any  Cause 
of  Merger. 

Tins  is  a  point  of  nicety.  It  may  be  col- 
lected from  different  passages  of  books  of  au- 
thority. These  passages  warrant  the  conclu- 
sion in  all  the  extent  to  which  it  is  advanced,  {a) 
That  the  prior  estate  should,  under  these  cir- 
cumstances, be  exempt  from  the  influence  of 
merger,  is  consistent  with  the  grounds  and 
principles  on  which  this  act  of  law  is  allow- 
ed to  take  place.  All  the  cases  in  which 
the  doctrine  of  merger    has   prevailed,    arc 


(a)  Shcp.  T.   121.     Supra,  h.  436.     Prod(jcr\  case,  9  Rep. 
107. 
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luitliorities  only  that  one  estate  will  be  anni- 
liilated,  when  there  are  two  distinct 
estates,  and  one  estate  becomes,  either 
in  fact,  or  in  intendment  of  law  incon- 
sistent with  the  other  estate  ;  or  there  is  an 
evident  intention  to  change  the  tenancy, 
under  one  estate,  to  a  tenancy  under  ano- 
ther estate  in  effect  a  surrender  by  an  act 
corresponding  with  a  surrender  in  law. 

When  one  person  accepts  a  convey- 
ance from  two  persons  who  have  distinct 
estates ;  and  becomes  the  purchaser  or 
the  estate  of  each  of  them  ;  and  their  estates 
give  particular  interests  only,  and  not  the 
complete  ownership  and  absolute  dominion 
over  the  property,  either  generally  or  subject 
to  certain  particular  estates,  it  is  a  na- 
tural and  reasonable  inference  that  he 
intended  to  have  the  right  of  enjoyment  for 
the  several  periods  of  time  comprised  in 
these  estates.  To  many  purposes  there  is 
an  union  and  consolidation  of  the  two 
estates.  They  become  one  entire  interest,  so 
as  to  perfect  a  right  to  dower,  to  tenancy  by 
curtesy,  &c.  and  give  the  remedies  proper  to 
the  estate  considered  as  an  estate  of  inheri- 
tance, in  possession  :  still,  however,  there  is 
not  any  merger  annihilated  on  extinguish- 
ment. To  merge  it  is  essential  that  the  time 
of  one  estate  should  in  point  of  title,  be 
ajmihilated,  absorbed,  and  lo'st  in  the  time  of 
the  other  estate ;    while  in   the  case  under 
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consideration,  the  right  of  enjo3nnent  will 
continue  for  the  several  times  of  the  several 
estates.  Another  circumstance  peculiar  to 
these  cases,  and  distinguishing  them  from 
those  cases  to  which  the  doctrine  of  merger  is 
applicable,  is,  that  the  right  of  enjoyment 
continues  under  each  estate  for  the  time  of 
that  estate.  Under  these  circumstances 
the  charges  on  the  reversionary  or  7?iore  remote 
estate,  created  by  the  former  owner  of  that 
estate,  will  not  be  accelerated  by  the  union 
and  consolidation  of  the  two  estates. 

In  Bredons  case  (a)  it  seems  to  have  been 
agreed  that  if  a  tenant  for  life  and  the  owner 
of  the  first  remainder  in  tail,  make  a 
feoffment  by  deed,  this  is  not  a  discontinu- 
ance, for  each  giveth  that  which  he  may 
lawfully  give ;  and  although  the  owner  of 
the  first  remainder  should  die  without  issue, 
the  feoffee  shall  enjoy  the  land  during  the  life 
of  the  tenant  for  life.  This  decision  proves 
that  under  an  entire  conveyance  by  the 
owners  of  two  estates,  there  is  not  any 
merger.  The  Bredon  case  itself,  from  which 
this  opinion  is  extracted,  is  an  authority  for 
the  same  conclusion.  In  that  case  tenant  for 
life  joined  with  the  first  tenant  in  tail  in  a  fine 
sur  cojiuzance  de  droit  come  ceo,  ^-c.  to  a 
stranf^er  in  fee,  who  rendered  a  rent-charge  of 
^orty  pounds  a-year  to  the  tenant  for  life.  The 

[f]    1  Rep.  77. 
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first  tenant  in  tail  died  without  issue,  and  the 
second  tenant  in  tail  entered,  and  on  a  distress 
by  the  tenant  for  life  for  his  rent,  and  on  a 
replevin  and  avowry,  a  question  arose  on  the 
right  of  the  tenant  for  life  to  distrain.  That 
question  involved  the  question  whether  the 
estate  for  life  was  a  continuing  interest  as 
against  the  second  tenant  in  tail;  for  the 
owner  of  that  estate  resisted  the  demand  of 
the  rent,  on  the  ground  that  the  estate  for 
life  was  annihilated,  by  its  union  with  the 
next  estate  of  inheritance.  This,  was  the 
only  possible  ground  on  which  the  second  te- 
nant in  tail  could  claim  the  right  of  posses- 
sion, or  deny  the  validity  and  continuance  of 
the  rent,  rendered  to  the  tenant  for  life,  by 
the  fine  in  which  he  concurred  with  the  first 
tenant  in  tail  ;  but  it  is  evident  the  court 
of  Common  Pleas,  in  which  this  case  was 
depending,  admitted  that  the  time  of  the 
estate  for  life  was  a  continuing  interest,  and 
that  the  tenant  for  life  was  intitled  to 
distrain  for  the  rent ;  for  judgment  was  given 
that  the  avowant  should  have  return  of  the 
cattle  ;  and  it  was  held  that  the  rent  did  re- 
main after  the  death  of  the  first  tenant  in 
tail  without  issue  ;  consequently  they  deter-, 
mined  that  the  estate  for  life  was  not  merged 
by  its  union  with  the  next  estate  of  inheri- 
tance. In  delivering  the  opinion  on  this  case, 
the  court  observed,  "  that  the  said  fine  levied 
"  by  tenant  for  life,  and  him  in  remainder^ 
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''  was  no  discontinuance,  either  of  the  first 
*'  remainder  in  tail,  or  of  the  second,  be- 
"  cause  each  of  them  gave  only  but  that 
"  which  he  might  lawfully  give,  viz.  the 
"  tenant  for  life  gave  his  estate,  and  he 
"  in  the  remainder  a  fee-simple,  determina- 
"  ble  upon  his  estate-tail,  and  the  second  re- 
"  mainder  is  not  discontinued  or  divested 
"  thereby.  And  that  it  shall  be  the  grant 
"  of  both,  of  their  several  estates ;  and  from 
"  thence  it  followed  that  it  was  not  any 
"  forfeiture  of  the  estate  of  the  tenant  for 
"  life ;  forasmuch  as  each  gave  that  which 
"  he  might  lawfully  give.  And  it  was  said, 
"  that  it  cannot  be  a  forfeiture,  for  the  law 
"  (which  abhorreth  wrong)  shall  construe 
"  it,  first,  to  be  the  grant  of  him  in  remain- 
"  der  in  tail,  and  afterwards  the  grant  of 
"  the  tenant  for  life:  as  in  many  cases,  ut 
"  res  magis  valeat,  qiiam  per  eat,  the  law 
"  shall  make  construction  ;  and  therefore  in 
"  the  case  of  a  fine,  if  tenant  in  tail  and  one 
"  A.  levy  a  fine  to  a  stranger,  who  grant- 
"  eth  and  rendereth  to  A.  for  years,  rcnder- 
"  ing  rent,  and  by  the  same  fine,  grant  the 
"  reversion  to  tenant  in  tail  and  his  heirs, 
"  this  is  good  ;  and  although  that  all  be 
"  by  one  fine,  at  one  instant,  yet  in  the 
"  judgment  of  law,  the  lease  doth  precede 
"  the  grant  of  the  reversion,  as  it  is  holden 
"  in  36  Hen.  8.  Br.  fines  llB.  and  so  was 
*'  it  adjudged   upon  demurrer  between  (/ A/^e 
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''  and  White,  M.  41  and  42  Eliz.  ia  tlic 
*'  Common  Pleas,  Rot.  SQQ.  So  in  the 
"  case  at  the  bar,  the  grant  of  the  tenant 
"  in  tail,  shall  precede,  in  the  judgment  of 
"  the  law,  the  grant  of  the  tenant  for  life, 
"  although  that  all  be  by  one  fine.  And 
"  note  the  difference  between  this  case  and 
*'  the  case  in  41  E.  3.  21.  a.  and  41  Ass.  2. 
"  for  there,  inasmuch  as  the  wife  survived, 
"  it  is  upon  the  matter  a  feoffment  made 
"  by  her,  for  she  is  in  by  her  feofier;  and 
"  the  second  remainder  in  tail  was  divest- 
"  ed  thereby ;  and  that  he  in  the  first  re- 
"  mainder,  with  his  wife  (betwixt  whom 
"  are  no  moieties)  accepted  a  feoffment  of 
"  the  tenant  for  life  ;  but  here  in  the  case  at 
"  the  bar,  he  in  the  first  remainder  doth 
"  join  with  the  tenant  for  life  in  making 
"  of  an  estate ;  and  this  joining  doth  alter 
"  the  nature  of  the  act ;  for  by  this  joining 
"  the  estate  given  passcth  from  both ;  so 
"  that  each  giveth  his  estate  ;  but  in  the 
"  case  in  41  E.  3.  21.  all  the  estate  did 
"  pass  from  the  tenant  for  life,  and  that 
"  was  fee-simple,  which  of  necessity  ought 
"  to  be  a  forfeiture  [read  to]  of  all  the  remain- 
"  ders  for  it  cannot  be  a  forfeiture,  but  ought 
"  to  give  cause  of  entry  to  each  in  re- 
"  mainder,  for  his  time.  But  the  case  in 
"  Mich.  Kiand  17  Eliz.  Dyer  339.  a.  was 
"  agreed  for  good  law  ;  for  there  both  the 
"  feofiers     had     but    estates    for  life;     and 
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"  therefore    their    feoffment    did    divest   the 

"  remainder   in   tail,      and    so   a  forfeiture ; 

"  but  here  a  tenant  for  hfe  and  he  in  the  re- 

"  mainder  in  tail  join  in  the  fine,  <Scc.     And 

"  it  was  said,  it  was  adjudged  in  the   King's 

"  Bench  in  the  case  of  one  English,   that  if 

*'  there  be  tenant  for  life,  the  remainder  in 

"  fee  to  an  infant,    and  they  both    levy  a 

**  fine,  and  afterwards  the  fine  is  reversed  as 

"  to  the  infant,  yet  the  conusee  shall  have 

"  the  land  for  the  life  of  the  tenant  for  life, 

"  for  each  gave  that  which  he  might  lawfully 

"  give.     But   it  was   said,  if  tenant  for  life 

"  be,    the   remainder    unto    the    queen  for 

"  life,    the  remainder  to  another   in  fee,  if 

"  the  first   tenant  for  life    maketh    a  feoff- 

"  ment,  the   same  is  a   forfeiture,    and    yet 

"  nothing  passeth   but  his    own    estate,   (c) 

"  but  inasmuch  as  he  hath   made  a  livery  in 

"  fee,  it  is  a  forfeiture ;  although  that  none 

"  of   the    remainders    are    vested.     See  30 

"  Ass.  47.     If  tenant  for  life  enfeoffeth  him 

"  in   the  remainder  for  life,  with  warranty, 

*'  the  same  shall  enure  by  way  of  surrender, 

"  and  is  no  forfeiture.  Quod  nota.  (d)     And 

"  it    seemeth    by   them,    if  tenant    for   life, 

"  and  he  in  the  first  remainder  in   tail  make 

(c)  Because  her  prerogative  though  the  fee  be  in  the  crown, 

preserved  her  seisin,  and  con-  Slialford  v.   Dover.  Co.    Litt. 

sequently  the  seisin  of  the   re-  373.  a. 
remainder-man.     But  a  tenant  [d)   1  Co.  Litt.  55.  a. 

in  tail  may   be    disseised   al- 
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"  a  feoffment  by  deed,  that  it  is  not  a  discon- 
"  tinuance,  nor  a  devesting  of  the  second 
"  remainder,  for  each  giveth  tliat  which 
"  he  may  lawfully  give ;  and  although  he 
"  in  the  first  remainder  dieth  without  issue, 
"  the  feoffee  shall  enjoy  the  land  during 
"  the  life  of  the  tenant  for  life  ;  and  no  for- 
"  feiture  in  the  case,  for  the  causes  before 
"  said  :  but  if  a  feoffment  be  made  by  zrnrd, 
"  then  it  is  a  surrendei^  of  the  tenant  for 
"  life>  and  the  feoff'ment  of  him  in  the  re- 
"  mainder,  iit  res  magis  valeat  quam  pereat. 
"  See  27  Ass.  46.  Plow.  Commentaries  541. 
"  a.  14  H.  7.  4.  a." 

And  in  Treporfs  case  (c)  it  was  said  by 
Popham  C.  Just.  "  if  tenant  for  life  and  he  in 
"  the  reversion  make  a  gift  in  tail,  rendering 
"  rent,  the  lessee  (d)  shall  have  the  re?it 
'*  during  his  life."  This  of  course  was  an 
admission  that  the  estate  of  the  tenant  for 
life  was  a  continuing  ownership  ;  for  unless 
that  estate  existed  in  point  of  law,  distinct 
from  the  inheritance,  and  not  confounded 
in  the  same,  the  rent  could  not  have  be- 
longed to  the  tenant  for  life  ;  and  Fopham, 
in  terms  still  more  express,  declared  it  to 
be  his  opinion  that  if  tenant  for  life  and  he 
in  the  reversion  had  made  a  feoffinent  by 
deed  at  the  common  law,  the  feoff^ee  should 
hold    of    the   lessee,     during  his   life,    which 

(c)  G  Rep.  (c?)  Read  tenant  for  life* 
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proves,  in   a  manner  the   most  incontrover- 
tible,   that  the  estate    for  lite   was   not  de- 
stroyed, for  supposing  it  to  have  been  de- 
stroyed, the  tenure  must  have  been  of  the 
reversioner,    and   not  of  the   tenant  for  life. 
From  this  opinion  it  must   be   collected   that 
if  the  estate-tail   had  determined   in  the   life- 
time of  the  tenant  for  lite,  the  right  of  j)os- 
session  would  have  been  in  the  alienee  under 
the  estate  for  life,  and  not  in  the  reversioner, 
till  the    estate    formerly   of  the    tenant  for 
life,    was    determined   by   his    death,    or   by 
some  other  means.     These  observations  shew 
the  foundation  of  the  judgment   in   Ti'eport's 
case ;  and    that  judgment  fully  proves,  that 
notwithstanding    the    tenant    for    life    joins 
with   the   remainder-man,    in  any  assurance 
proper  to  the  tenant   for    life  and    the    re- 
mainder-man, the  estate  is  considered  durin^: 
the  time  of  the  estate  of  the   tenant   for  life, 
as  held  under  him,  and  not  under  the  tenant 
of  the  more  remote  estate,    with   whom   he 
joins   in   that  conveyance,  and   to  whom    he 
might  have  surrendered  ;  and  it  was  expressly 
held  in  this  case  that  if  lessee  for  lite,  and  he 
in  the  remainder  or  reversion  in  fee,  m^ke  a 
feoffment  bi/  deed,  each  giveth  his  estate,  viz. 
lessee  for  life,  his  estate  by  livery,  and  the  fee 
doth  pass  from  him,  in  the  remainder  or  re- 
version. 

VOL.    III.  K    E 
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The  cnso  of  B)t'(Ion  (c)  was  noticed  by  Lord 
C.  Just.  Holt  ill  the  case  o^  Hymoncls  v.  Cud- 
more.  According  to  the  report  of  Salk.  the 
diief  justice  advanced  a  position  which  mili- 
tates against  the  principle  established  by  the 
determination  in  Bredons  case;  he  is  stated  to 
have  said,  that  if  there  be  tenant  for  life, 
reversion  to  A.  in  fee,  and  A.  make  a  lease 
for  years,  and  then  tenant  for  life  and  he  in 
reversion  join  in  a  fine,  the  lease  shall  take 
effect  presently.  At  the  same  time  he  qua- 
lified his  opinion,  and  admitted  the  general 
principle  which  governed  tlie  determination 
in  Bredons  case,  by  observing  that  the  estates 
passed  severally  according  to  Bredons  case ; 
but  he  added,  they  are  now  consolidated,  or 
if  the  lessee  should  die  durinii  the  life  of  the 
lessor,  tenant  for  life,  there  would  be  an  oc- 
cupant. But  with  deference  to  the  opinion 
of  so  great  and  respectable  a  lawyer,  this  is 
a  710JI  seqniitir.  For  though  the  estate  for 
life  may  have  continued  for  the  benefit  of 
the  lessee,  yet  no  objection  exists  against 
its  forming  part  of  the  estate  of  inheritance, 
so  as  to  give  a  right  of  succession  to  the  heirs, 
as  heirs;  or  exists  against  its  being  blended 
in  the  reversion  or  remainder  in  fee,  for  all 
the  purposes  of  tenure  and  ownership. 

It  is  impossible   that  this  opinion  can  be 
supported    without     denying    the    principle 
upon  which  Bredons  case  was  determined; 
or  that  the  opinion  can  be  maintTiined  con- 
ic) 1  Salk.  338. 
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sistently  with  the  opinion  Fopham  dcUvcied 
in  Treporfs  case.  It  is  even  doubtful  whe- 
ther the  opinion  ascribed  to  Lord  Holt  was 
dehvered  by  him  in  these  terms.  It  is  re- 
markable that  no  notice  is  taken  of  this  opi- 
nion in  the  4  vol.  of  ^Modern  Reports,  a  book 
in  which  there  is  a  fuller  and  more  detailed  re- 
port of  the  judgment  than  in  Salkeld.  But 
certain  it  is  that,  notwithstanding  the  silence 
of  the  iModern  Hep.  on  the  subject  of  this  opi- 
nion, notice  was  taken  of  the  point  by  the  chief 
justice ;  for  it  appears  by  Carthew  that  his 
lordship  did  advert  to  and  deliver  an  opinion 
on  that  point;  and  that  opinion,  properly 
understood,  was  formed  on  grounds  exactly 
the  same  as  those  which  governed  the  deter- 
mination in  Bredons  case.  The  report  is  in 
these  words,  and  Holt^  chief  justice,  put  these 
cases.  If  tenant  for  life  and  lie  in  reversion  in 
fee,  join  in  a  fine  or  feolfment  to  a  stranger, 
the  estate  for  life  is  merged  ;  so  likewise 
where  he  in  remainder  in  tail  joins  with  the 
tenant  for  life  ut  supra.  And  yet  in  the  last 
case  the  feotfee  or  con  usee  shall  hold  during 
the  life  of  the  tenant  for  life,  thoiii^k  the  te- 
nant in  tail  die  witJiout  issue.  (  /)  A  very  small 
portion  of  attention  to  the  language  of  these 
reporters  will  enable  ihe  reader  to  collect  that 
neither  of  thenj  has  given  a  fair  and  accurate 
account  of  that  opinion,  which  in  all   pmba- 

(/)   Shep.  T.  hy  Prfi-tori,  \'l\.     lulia.  43o. 
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bilitv  was  delivered  ])y  tlie  chief  justice.  It 
is  evitlent  his  lordship  did  not  deny  the  au- 
thority of  Bredons  case ;  on  the  contrary  it 
may  be  collected  that  he  recognized  that  de- 
termination, and  admitted  its  force,  and  ap- 
plication. It  is  equally  clear  from  Carthew, 
that  the  cases  to  which  the  chief  justice 
referred,  were  contrasted  ;  and  from  a  com- 
parison of  the  several  reports  of  his  opinion, 
it  may  be  inferred,  that  he  distinguished  be- 
tween a  conveyance  by  a  tenant  for  life, 
under  ditferent  circumstances,  delivering  it 
as  his  opinion  that  there  was  a  merger 
of  the  estate  for  life  under  some  circum- 
stances, and  a  continuance  of  the  estate  for 
life,  under  other  circumstances. 

By  referring  to  Treporfs  case,  and  Bredons 
case,  already  cited,  it  will  be  found  that  a 
distinction  had  been  taken,  and  a  difference 
made  between  the  different  circumstances, 
under  which  a  tenant  for  life  joined  with  the 
reversioner  or  remainder-man,  in  conveying 
or  giving  up  his  estate  for  life.  Thus  in 
Treport's  case,  which  was  the  first  in  point 
of  time,  though  it  was  held  that  when  lessee 
for  life,  and  he  in  remainder  or  reversion  in 
fee,  make  a  feoffment  %  deed,  each  giveth 
his  estate,  viz.  lessee  for  life  his  estate  by 
livery,  and  the  fee-simple  doth  pass  from 
liim  in  remainder  or  reversion,  yet  it  was 
agreed  that  if  the  feoffment  were  by  word, 
that  is  without  deed,  then  it  should  be  the 
feoffment  of  him  in  reversion  or  remainder. 
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and  the  surrender  of  lessee   for  life  ;  for  this 
plain  and  sensible  reason,  that  the  remainder 
or     reversion,     as     such,     could     not    pass 
without   deed.       The   same   distinction    was 
taken  in   Bredons  case,  and  in   that  case  it 
is  said,    it  seemeth   that    if  tenant  for  life, 
and  he  in  the  fust  remainder  in  tail  make  a 
feoffment  by  deed,  this  is  not  a  discontinu- 
ance nor  a  devesting  of  the  second  remainder, 
for  each  giveth  that   he  may  lawfully  give ; 
and  althoutrh  he   in   the  first  remainder  die 
without  issue,  the  feoffee  shall  enjoy  the  land 
during  the  life  of  the  tenant  for  life  :  then 
follows  the  contrast ;  but  if  a   feofi'ment   be 
made  by  word,  then   it  is  a  surrender  of  the 
tenant  for  life,  and   the  feofihient  of  him  in 
remainder,  ut  res  mogis  valeat  quam  pereat. 
The  grounds    and   reason   of  this  difference, 
W'ith   many  other  apposite  cases   illustrating 
the   learning  on   this   subject,   are    stated  by 
Bacon   in   his    Abridgment ;    and   when    the 
the   estate   for  life   is,  even   by  construction, 
surrendered,    it   does   not   recpiire   any  argu- 
ment to  shew  that  the  possession  is  no  longer 
held  by  the  surrenderee  under  the  title  oi  the 
tenant  for  life. 

Since  these  distinctions  had  been  so 
clearly  established  and  so  fully  settled,  by  a 
series  of  determinations,  it  is  more  than 
probable,  that  the  opinion  expressed  by 
Lord  Chief  .lustiee  i/a//,  was  ibunded  on 
the  distinction  afforded  by  these  cases,  with- 
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out  any  intention   to  convey  an  idea,  corre- 
sponding either  in   words   or  in   sense   with 
the  language  of  SalkcMs  report,  or  exactly 
agreeable  to  the   distinction  to  be  collected 
from   the   terms    in   which    Carthtzv   has    re- 
ported the  same  opinion.     The  allowance  to 
be    made    for    the    difficulty    of    taking  an 
accurate  account  of   eveiy  word   which  es- 
capes from  a  fluent  and  ready  speaker,  will 
satisfy  the  mind   that  there  has  been  some 
omission  in  giving  full  force  to  all  that  was 
said   by  his  lordship.      And  when  it  is  con- 
sidered that    the    opinion    delivered    by  his 
lordship,    was   not  immediately  relevant   to 
the   case   then  before  the  court,  there  is  ad- 
ditional reason  for  supposing  that  there    was 
less  attention  paid   by  the  reporters  to  the 
observations    which  are  the  subject  of  these 
remarks. 

The  Earl  of  Clanrickard' s  case  affords  an 
illustration  of  this  doctrine,  («)  and  will  in- 
troduce the  sentiments  of  that  eminent  law- 
yer, Sir  Henry  Hobart,  on  this  subject. 

In  that  case  a  lady  was  tenant  in  tail  with 
reversion  to  her  husband  for  life,  and  they 
joined  in  a  fine ;  and  it  was  contended  that 
this  fine  was  a  discontinuance  by  the  tenant 
in  tail,  and  so  the  estate  for  life  did  drown 
and  extinguish  itself  in  the  fee-simple,  granted 
to  the  conusee. 


The  argument  on  the  behalf  of  the  de- 
mandant Mas,  that  when  the  estate-tail  de- 
termined, the  demandant's  reversion  was  to 
come  into  possession,  as  the  estate  for  life 
was  extinct,  in  the  estate  given  by  the  fme  j 
and  that  the  fine  should  not,  as  to  the  estate 
for  life,  operate  to  the  benefit  of  the  conu- 
sees,  but  of  the  old  remainder  or  reversion. 

The  report  of  Sir  Henry  Hobarfs  Judg- 
ment, by  way  of  answer  to  this  argument,  is 
in  these  terms: 

"  First,  That  the  estate  for  life,  is  not  Ijy 
that  fine,  7  J'^c.  drowned  and  extinct:  but 
that  the  estate  in  tail,  and  for  life,  are  both 
conveyed  lawfully,  as  estates  ui  being  to 
these  conusees:  so.  First — the  estate  for  life 
is  not  forfeited  by  this  fine.  Secondly,  it  is 
not  involved  in  the  estate,  given  by  tiic  te- 
nant in  tail ;  but  it  is  given  distinctly,  as  an 
estate  by  itself  in  judgment  and  by  tiie  force 
of  law.  If  the  estate  for  life  were  extinct  or 
iiivalid  in  the  estate  given  by  the  fine,  7  .Jac. 
it  must  be  either  by  surrcndei',  foitciturc  or 
confirmation.  By  surrender  it  cannot  woik. 
Note,  that  this  could  not  work  by  way  ol' 
surrender,  as  in  'Bredon's  case  it  might,  be- 
cause it  is  a  remainder  Ibllowiug,  and  y('t  it 
was  not  taken  as  a  surrendci*,  i'ov  Wwn  it  h<id 
been  against  the  judgment." 

"  And  here  first  1  do  exceedingly  corn- 
mend  the  judges  that  are  curious  and  ahno>t 
bubtilj  astuii  (whi(  h  is  the  word  vv^^'d  in  the^ 
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Proverbs  of  Solomon  in  a  good  sense,  when 
it  is  to  a  good   end)  to   invent  reasons  and 
means  to   make  acts,  according  to  the  just 
intent   of  the   parties,  and   to  avoid   wrong 
and    injury  which    by  rigid    rules  might  be 
wrought  out  of  the  act.     And   that  is   well 
performed  in   Bredons  case,  Co.  lib.   1.  fol. 
70.     Where  a  tenant  for  life  and  he  in  re- 
mainder in  tail  join  in  a  fine  {come  ceo;)  the 
tenant  in  tail  dies  without  issue,  the  conu- 
see  shall  hold  the  land,  during  the  life  of  the 
tenant   for  life.      Note  in    Bredons  case   a 
strange  effect,  for  the  conusee  that  had  a  fee 
made  of  both  estates^  as  soon  as  tenant  in  tail 
died  without  issue,  had  hut  an  estate  for  life ; 
for  there  was  no  discontinuance  nor  chansfe 
of  the  reversion,  but  a  lawful  giving  of  their 
estates  and  no  more.     So  in  Englishes  case 
there.     There  is  no  forfeiture  in   this  case, 
because  the  tenant  for  life  gives  not  the  fee 
alone,  but  gives  only  so  much  of  the  fee  as 
he  hath,  and  joins  with  another  in  giving  a 
fee  that   hath   power  to  give  a  fee  during  his 
estate,    without   wrong   to  any,   and    therein 
differs  from  M.  l6  and  17  Eliz.  Dyer,  339, 
of  tenant  for  life,  remainder  for  life,  joining 
in  a  feoffment  in  fee;    and  from  41  E.  3.  21. 
of  tenant  for  life,  making  feoffment  in  fee  to 
him   in   the   remainder   in  tail  and   his  wife. 
And  if  we  need  (as  in  Bredons  case)  to  avoid 
discontinuance,  it  was  devised,  that  the  re- 
mainder in  tail  should  be  taken  to  pass  first; 
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SO  here  to  avoid  forfeiture,  the  remainder  for 
life  may  be  said  to  pass  first/' 

"It  is  also  no  discontinuance,  because 
either  of  them  gives  their  estate  lawfull}^  and 
there  is  no  necessity  to  conceive  a  wrong  to 
the  reversion,  since  a  fee  may  be  determina- 
ble by  operation  of  law,  as  in  Bredon's  case, 
though  it  should  by  the  fine  have  been  a 
perfect  fee,  if  there  had  been  such  an  one  to 
give.  And  Coke  in  that  case  collects  that  by 
reason  of  that  case  if  tenant  for  life,  and  he 
in  remainder  in  tail  make  a  feoffment  by 
deed,  this  shall  be  no  discontinuance,  nor 
shall  divest  the  reversion  or  remainder  de- 
pending; because  it  shall  amount  but  to  a 
grant  of  both  their  estates;  and  so  it  shall  be 
a  fee  determinable  upon  both  their  estates, 
and  no  absolute  fee  from  the  one  nor  both, 
whatsoever  the  word  imports,  the  one  con- 
struction working  by  right,  the  other  by 
wronij,  which  the  law  will  not  admit,  if  the 
other  may  by  any  means  stand.  So  since 
these  estates  mio;ht  have  been  several  without 
forfeiture,  the  law  shall  marshal  them,  join- 
ing accordingly.  So  that  this  way,  though 
the  tenant  in  tail  in  possession  should  make 
a  discontinuance,  and  so  work  a  wrong,  yet 
the  grant  of  tenant  for  life  in  remainder  might 
be  lawful.  Note  my  opinion  upon  Englishes 
case  hereafter.  These  things  standing  thus, 
it  must  follow,  that  the  estate  for  life  doth 
not  pass,  drowned  in  the  tail,  as  giving  place 
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to  it.  But  it  is  true,  that  botli  the  estates 
that  were  in  them  several,  did  pass  Iroin 
both  as  distinct  authors  of  the  7iew  estate,  ac- 
cording to  their  measures.  But  now  in  the 
conusee  they  are  but  one  entire  estate  made  of 
two,  and  therefore  remove  the  confusion,  as 
chymists  do,  by  extracting  and  segregating 
the  simples  of  a  compound :  as  suppose  this 
conveyance  were  upon  condition,  the  entry 
shall  restore  their  estates  as  they  were  before: 
so  in  Englishes  case,  (in  Bredons  case)  the 
conusee  took  two  estates,  and  iVom  two 
givers,  tenant  for  life,  and  an  infant  in  re- 
mainder by  fine.  The  conusee  now  had  but 
one  estate,  yet  upon  reversal  of  the  fine,  the 
law  rcstoreth  no  more  to  the  infant,  but  the 
remainder,  because  he  gave  no  more,  yet  the 
estate  for  life  was,  as  in  this  case,  given,  con- 
founded in  the  fee,  and  no  forfeiture  made 
in  Englishe's  case.  So  in  this  case  1  hold  it 
clear,  that  if  an  infant  tenant  in  tail  in  pos- 
session, and  he  in  remainder  for  life  had 
joined  in  a  fine,  and  the  infant  had  reversed 
his  fine,  yet  the  remainder  for  life  should 
have  vested  with  the  conusee.  Then  a2;ain, 
admit  it  should  be  taken  as  a  discontinuance 
of  the  tenant  in  tail,  and  a  confirmation, 
(which  is  the  least)  of  the  tenant  for  life  in 
reversion,  who  had  that  estate  by  the  grant 
of  the  donee  himself,  what  color  is  there  then 
that  the  donor  should  recover  the  land,  as 
long  ab  that  estate  is  out,  that  himself  gave  P 
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No  more  than  if  the  tenant  in  reversion  had 
not  Joined,  but  kept  his  riglit,  or  released  it 
to  the  discontinnee.  And  therefore  put 
the  case,  that  A.  donee  in  tail  remainder  to 
B.  for  hfe,  reversion  to  C.  in  fee,  A.  discon- 
tinue at  the  common  law,  this  is  a  present 
wrong  to  the  issue  in  tail,  and  to  B.  and  C. 
but  such  as  none  can  remedy,  but  in  their 
several  times :  so  that  if  the  issue  of  A.  sue 
not,  B.  cannot ;  if  B.  sue  not,  C.  cannot  by 
the  same  reason  :  if  B.  will  release  to  the  dis- 
continnee, or  confirm  his  estate,  it  is  all  one 
to  C,  for  his  estate  or  right  is  not  thereby 
anticipated,  for  there  was  nothing  taken  from 
him  but  his  reversion,  which  is  all  that  he 
can  require." 

"But  if  in  Bredons  case,  the  tenant  for 
life  had  surrendered  his  estate  to  the  tenant 
in  tail,  in  the  first  remainder,  who  had  levied 
the  fine  and  died  without  issue,  he  in  the 
second  remainder  might  have  presently  had 
his  formedon,  though  the  tenant  for  life  were 
alive ;  for  the  estate  for  life  was  so  drowned, 
as  there  was  no  more  but  the  estate  in  tail, 
with  the  other  remainder  following.  So  the 
difi'erence  is,  where  the  tenant  for  life  in  Brc- 
don's  case  surrenders,  or  in  the  case  releases 
to  the  tenant  in  tail  before  the  alienation,  so 
that  he  hath  all,  and  gives  all,  one  giver,  and 
one  estate  only.  And  where  there  is  a  join- 
ing in  the  conveyanei',  or  a  releasing  or  con- 
firmation to   his  ronuhce,  in  ^vhich  rase    it  \s 
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clear,  that  he  gave  but  his  own  single  estate, 
and  the  other  remains  to  be  given  by  the  pro- 
per owner/' 

"  But  that  that  troubles  the  judgment  in 
this  case,  I  suppose  to  be  the  book  of 
9  Hen.  7.  25.  and  the  opinion  Co.  L.  6.  70. 
Sir  Moyle  Fifiche's  case,  That  if  donee  in 
tail  be  disseised,  and  the  donor  disseise  the 
disseisor,  and  make  a  feoffment  over,  and 
then  the  donee  re-enter  upon  the  feoffee,  he 
shall  have  but  his  first  estate-tail,  and  the 
reversion  shall  be  turned  to  the  first  dis- 
seisor, and  shall  not  remain  with  the  feoffee 
of  the  donor ;  whereof  the  reason  is,  that 
where  the  stranger  disseiseth  the  donee, 
lie  gained  by  wrong  both  the  tail  and  the 
reversion,  and  then  had  in  him  one  entire 
estate  in  fee :  now  when  the  donor  dis- 
seiseth him,  he  gains  the  estate  which  the 
disseisor  had,  which  was  entire,  and  so  his 
disseisin  cannot  divide  the  estate  as  they 
were ;  for  his  whole  estate  is  by  the  wrong 
in  the  first  disseisor,  none  having  right  of 
entry,  but  the  donee ;  then  when  he  makes 
his  feoffment  over,  that  gives  no  estate,  bid 
that  wrongful  one.  But  it  gives  away  his 
right  also;  not  by  granting,  but  by  drown- 
ing and  dying  in  the  land.  So  then  when 
the  donee  re-enters,  he  can  have  no  more 
than  his  own,  and  must  by  his  entry  re- 
store the  reversion  :  the  feoffee  cannot  hold 
the   reversion,    because    the   estate    lie   had 
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was  no  otlier  than  that  was  wrongfully 
gotten  by  the  donor,  from  the  first  disseisor, 
and  given  to  him  ;  Avherein  there  wsls,  in 
effect,  the  tail  of  the  donee,  and  the  rever- 
sion of  the  disseisor:  and  now  when  the 
donee  re-enters,  he  cannot  restore  the  re- 
version to  the  feoffee,  in  respect  of  the 
right,  because  it  is  utterly  annihilated  by 
the  feoffment,  which  cannot  give,  but  doth 
distinguish  (i)  it. 

"  And  now  you  must  see  no  other  right, 
but  that  which  grows  out  of  the  disseisors, 
whereof  the  first  is  both  the  best  in  estate 
and  right ;  and  therefore  if  the  first  disseisor 
had  entered  upon  the  feoffee  of  the  donor 
disseisor,  and  then  the  donee  had  entered 
upon  him,  no  doubt  the  reversion  had  been 
left  in  the  first  disseisor,  and  then  the  feoffee 
had  no  way  by  his  buried  right,  to  recover 
now,  or  after  the  death  of  the  donee  without 
issue :  so  here  difference  appears,  that  in 
this  case  the  first  disseisor  hath  riglit  to  the 
whole  estate,  wherein  the  right  is  buried, 
and  so  redounds  to  his  whole  benefit  :  in  the 
principal  not  so ;  for  the  Lady  Frances  liad 
right  only  to  the  reversion  in  fee,  after  botli 
the  estates  ended,  whereof  the  one  helps  the 
other. 

"  So  note,  that  the  right  doth  extinguish 
whether  it  be  by  feoffment,  release,   or  con- 

(/)   Read  ciliiKjvish. 
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firiiiation,  lo  the  benefit  of  tlio  cslatos  lliL-n 
last  in  being,  as  of  the  first  disseisor.  Much 
more  here  of  the  discontinuee  beiiii);  now  ///. 
esse,  not  to  the  benefit  of  the  ancient  right, 
for  one  ri<2;ht  cannot  extiniiuish  another." 

CD  O 

The  excellence  of  his  jndgment,  and  the 
illustration  it  affords  of  the  point  now  under 
discussion,  and  of  the  principles  involving 
ditferent  learnings  connected  with  merger, 
will  supersede  the  necessity  of  an  apology 
for  the  length  at  which  this  case  is  intro- 
duced. 

In  practice  it  fretpiently  becomes  neces- 
sary to  consider  the  mode,  in  which  a  con- 
Abeyance  operates,  when  the  conveyance  is 
from  a  tenant  for  life,  jointly  with  the  tenant 
in-tail,  who  is  the  owner  of  the  next  imme- 
diate estate  of  inheritance,  either  with  an 
express  declaration  of  uses  to  the  tenant  for 
life,  and  to  the  tenant  in-tail  according;  to  the 
extent  of  their  former  ownership  ;  or  with  an 
intention  not  expressed,  that  the  uses  shall 
result  to  tiiem  agreeably  to  the  estates  con- 
veyed by  tliem  respectiyely. 

In  BecJiwith's  case  {k)  it  was  resolved  on 
the  broad  ground  of  general  principle,  that 
every  one  may  dispose  and  declare  tlie  use  of 
the  land  according  to  the  estate  which  he 
hath  in  the  land;  for  the  declaration  and  dis- 
position of  tlie  use  doth  follow  the  ownership 

(A)   2  Rep.  56. 
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of  the  land  as  the  shadow  followeth  the  body. 
And  now  by  the  statute  of  27  H.  8.  the  sha- 
dow or  the  accessary  draweth  to  it  the  bod\', 
and  the  principal  (that  is  to  say,)  the  use 
draweth  to  it  the  estate  of  tlie  land,  and 
therefore  in  all  reason  the  owner  of  the  land 
ought  to  limit  the  use;  for  by  it  the  estate  of 
the  land  is  transferred  to  the  use  :  and  it 
seems  to  be  aoreed  that  if  there  be  two 
tenants,  one  for  life,  and  the  other  in  fee,  and 
they  levy  a  fine  without  declaration  of  any 
use,  the  use  shall  be  to  them  of  the  same 
estate  as  they  had  before  in  the  land.  So  if 
A.  tenant  for  life,  and  B.  in  reversion,  or 
remainder,  levy  a  fine  generally,  the  use  shall 
be  to  A.  for  life,  the  reversion  or  remainder 
to  B.  in  fee,  for  each  granteth  that  lie  maij 
lawfully  grant,  and  each  shall  have  the  use 
which  the  law  vesteth  in  him,  according  to 
the  estate  which  they  convey  over. 

And  in  the  case  of  Waker  and  Snowe  (/)  one 
point  on  which  the  court  agreed  was,  that  if 
two  persons,  of  whom  one  is  tenant  for  life, 
with  a  remainder  to  the  other  in  tail,  join  in 
a  feoffment  to  Sir  I.  S.  and  his  heirs,  who 
suffers  a  common  recovery,  in  which  the 
tenant  in  tail  is  vouched,  this  shall  be  in- 
tended to  the  former  uses. 

But  they  seem  to  have  distinguished  be- 
tween   the   operation    of   a    conveyance    by 

{I)  Pal  in,  359. 
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the  tenant  for  life  and  the  tenant  in  tail 
jointly,  and  a  surrender  by  the  tenant  lor 
life  to  the  tenant  in  tail  ;  declariniy  that  no 
use  could  be  declared  to  arise  out  of  an  estate 
which  is  surrendered,  and  at  the  same  time, 
admittins:  that  when  a  surrender  is  made  with 
the  intention  to  enable  the  reversioner  to  do 
any  particular  act,  as  to  suffer  a  common 
recovery,  and  for  that  purpose  only,  the 
courts  will  raise  an  use  out  of  the  estates 
taken  by  the  recovery.  These  opinions 
were  expressed  in  two  resolutions  of  the  court. 

The  third  resolution  was,  that  although 
Edward  Egerton  surrendered  his  estate  for 
life  to  Sir  John  Egerton,  by  which  this  estate 
for  life  was  extinguished,  yet  if  the  intent  of 
the  surrender  was  only  to  enable  Sir  John 
Egerton  to  suffer  a  recovery,  to  bar  the  re- 
mainder dependant  upon  the  estate  for  life 
and  the  estate-tail,  the  new  recovery  shall  be 
to  the  use  of  the  tenant  for  life,  if  no  other 
uses  can  be  shewn. 

The  fourth  resolution  was,  although  Ed- 
ward Egerton  and  Sir  John  Egerton  joined  in 
a  feoffment  to  the  use  of  J.  S.  and  his  heirs, 
and  J.  S.  suffered  a  common  recovery,  in 
which  Edi€ard  Egerton  is  vouched,  this  shall 
be  intended  to  the  former  uses. 

There  was  an  additional  reason,  (and  it 
was  urged,)  the  recovery  Avas  suffered  in 
pursuance  of  a  covenant  for  further  assur- 
ance. 
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\n  llie  case  of  an  actual  surrender,  the 
estate  is  clearly  extinguished,  and  cannot  be 
re^'ived,  unless  a  condition  be  annexed  to  the 
surrender.  Therefore  it  is  apprehended  the 
use  to  the  tenant  for  life  must  arise  out  of 
the  estate  of  the  reversioner,  and  consequently 
the  estate  arising  from  this  use  will  be  affected 
by  all  the  incumbrances  attaching  on  the  re- 
version. 

And  a  surrender  in  fact,  has  universally 
the  effect  of  putting  an  end  to  the  right  of 
enjoyment  under  the  estate  which  is  surren- 
dered, as  far  as  the  surrender  is  valid.  Hence 
the  objection  of  Lord  Hale  (m)  tliat  the  rea- 
son 2:iven  in  Bredons  case  made  ao-ainst  the 
resolution.  But  it  is  evident  that  his  lord- 
ship did  not  carry  in  his  recollection  the 
distinction  taken  in  Bredoji's  case  :  he  took 
notice  that  it  is  said  the  remainder  in-tail 
passed  first,  and  observed  that  if  it  did,  the 
freehold  must  go  by  surrender,  and  so  drown; 
while  Bredons  case  is  an  authorit}^  only  for 
the  point,  that  the  estate  for  life  has  continu- 
ance in  those  cases  in  which  the  remainder 
may  pass  as  a  remainder,  and  the  estate  for 
life  passes  as  a  continuing  estate ;  and  hence 
the  difference  between  a  feoffment  from  them 
1)1/  (\ei:id,  and  a  feoffment  without  deed. 

It  may  be  objected  that  these  cases  are 
inapplicable  to  the  learning  of  merger,  and 
prove  nothing  material  to  that  learning  ;  that 

{m)    I    Veiitv.    ItiO. 
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the  modification  of  the  use,  in  its  distribution 
between   the  several   owners   of  the   ancient 
estates,  is  the  consequence  of  the  equitable 
jurisdiction  by  which  uses  were  regulated  in 
their  fiduciary  state  ;  and  that  the  same  rules 
now  prevail  in  the  courts  of  law  under  the 
express  directions  of  the  statute   by  which 
uses  are  transferred  into  possession.     In  these 
objections,  whenever  insisted  on,  there  will  be 
considerable  weight.     But  it  must  be  called 
to  mind,  that  the  doctrine  of  merger  may  be 
relevant   to  cases   even   of  this  description. 
When  the  tenant  for  life  and   tenant  in  tail 
join  in   a  recovery,   it  is  then  true  that   the 
estate  of  the  recoveror  is  sufficiently  exten- 
sive to  support   the  different    rights   of  the 
parties  to  the  conveyance,  and  to  supply  an 
ownership,  which  will   serve  the  uses  result- 
ing to  them,  or  declared  in  their  favor ;  but 
then  this  question  arises,  does  that  owner- 
ship arise  solely  under  the  estate-tail,  as  en- 
larged into  a  fee-simple,  by  having  merged 
the  estate  for  life ;  or  does  it  arise  partly  under 
the  estate  for  life  and  partly  under  the  estate- 
tail  as  enlarged  into  a  fee-simple  ?     A  neces- 
sary consequence  of  admitting  the  estate  for 
life  to  be  merged,  will  be,  that  the  use  arising 
or  limited    to    the    tenant    for   life,    will    be 
affected  with  the  charges  and  incumbrances 
of  the  tenant  in  tail,  while  a  contrary  doc- 
trine will  support   the  right  of  the  tenant  for 
life,  to  the  extent  and  according  to  the  man- 
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iier  and  degree  of  the  former  ownership. 
That  the  time  of  the  estate  for  hfe  is  a  con- 
tinuing interest  or  not,  is  a  question  of  law  ; 
and  cannot,  as  against  creditors,  &c.  be  af- 
fected by  the  practice  or  the  rules  of  courts 
of  equity,  since,  if  in  the  hands  of  I.  S.  the 
reversion  or  remainder  become  into  posses- 
sion, then  the  uses  arising  on  the  estate  in 
him,  must  be  commensurate  to  that  estate, 
and  partake  of  its  nature,  and  be  liable  to  all  the 
charges  with  which  it  was  affected.  No  one 
iota  of  difference  is  made  by  the  interposition 
of  the  equitable  jurisdiction  of  the  court  of 
equity ;  or  the  application  of  the  principles 
of  that  court  to  uses  in  their  present  state ; 
for  admitting  the  estate  for  life  to  be  merged 
at  law,  and  a  stranger  claiming  under  the 
tenant  in  tail,  to  have  gained  an  advantage 
b}'  the  merger,  the  court  of  Chancery  has  not, 
nor  ever  had,  the  power  to  take  the  advantage 
from  him,  except  in  cases  of  fraud,  &c. 

The  doctrine  of  these  cases  may  be  ap- 
posite to  merger,  in  another  point  of  view  ; 
and  a  reference  to  the  opinions  given,  and 
distinctions  taken,  in  Trcport's  case  and  Bre- 
dons  case  be  rendered  necessary  :  for  sup- 
pose A.  tenant  for  life,  and  B.  tenant  in  tail 
to  join  in  a  lease  and  release,  or  grant,  or  in  a 
fine,  which  docs  not  create  a  discontinuance 
and  such  assurances  to  be  made  to  the  use  of 
the  tenant  for  life,  remainder  to  the  tenant  in 
tail  :   will  the  estate  arising  under  the  use  de- 

F  i  2 
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clarcd  in  favor  u("  A.  dttermine  with  the 
failure  of  the  issue  of  the  tenant  in  tail?  or 
will  it  continue  iiotwitlistandino-  the  death  of 
(he  tenant  in-tail  without  issue?  On  the 
best  consideration  of  the  point,  it  seems  the 
estate  for  life  will  not  merge,  and  that,  on 
the  contrary,  it  will  be  a  continuing  interest, 
agreeable  to  the  distinction  taken  in  the  cases 
of  Treport  and  Bredon  ;  and  it  is  observable 
that  in  BeckwitJis  case  {n)  it  is  said,  that  if 
tenant  for  life  and  B.  in  reversion  or  re- 
mainder levy  a  hue,  the  use  shall  be  to  A.  for 
life,  the  reversion  or  remainder  in  fee  ;  and 
the  reason  is,  that  each  of  them  granteth  that 
which  he  may  lawfully  grant,  and  each  shall 
have  the  use  which  the  law  vesteth  in  them 
according  to  the  estate  which  they  convey ;  - 
and  no  case  can  tend  more  strongly  to  shew, 
that  the  use  to  A.  for  his  own  life  ariseth  out 
of  the  estate  for  life  which  he  himself  con- 
veyed, and  not  out  of  the  reversion,  as 
forming  one  entire  and  consolidated  estate, 
throuoh  the  medium  of  the  meroer  of  the 
estate  for  life,  (o) 

In  Shep.  Touchstone,  Preston's  Edit.  p.  121. 
there  is  a  passage  in  these  terms  :  "  And  if 
tenant  for  life  and  he  in  remainder  join  in  a 
feoffment  on  condition  that  if  &c.  then  the 
tenant  for  life  shall  re-enter,  this  is  good 
without  defeating  the  entire  estate;"  The 
general  rule  is,  that  a  condition  cannot  avoid 

{u)   2  Kep.  (o)   9  Rep.  107. 
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part  of  ail  estate,  neither  eaii  the  estate  be 
void  as  to  one  person  and  good  as  to  another 
person,  (p)  It  is  obvious  that  in  this  instance 
the  condition  is  good,  because  there  are  dis- 
tinct grants  in  point  of  law :  viz.  a  grant  by 
tenant  for  life,  and  a  grant  by  the  remainder- 
man, 3  Prest.  Conv.  p.  503.  and  because 
each  grants  his  estate ;  and  after  the  tenant 
for  hfe  has  restored  himself  to  his  particular 
estate  he  is  the  particular  tenant,  and  the 
grantee  is  tenant  in  remainder.  This  case 
fully  establishes  the  general  principle  which 
has  been  urged  in  this  division  of  the  present 
work. 

It  is  concluded,  that  there  will  not  be  any 
merger,  when  several  persons,  who  are  the 
owners  of  distinct  estates,  join  in  conveying 
these  estates  by  one  and  the  same  convey- 
ance, and  by  the  same  liuutation.  This  con- 
clusion, if  allowed  to  be  right,  becomes  parti- 
cularly important  in  the  consideration  of  the 
eflbct  of  conveyances  by  tenant  for  life, 
jointly  with  tenant  in  tail,  or  in  fee,  when 
contingent  remainders  are  interposed  between 
their  estates  ;  for  unless  the  estate  for  Wie 
ceases  to  be  a  continuing  interest,  it  cannot 
be  contended,  with  any  appearance  of  reason, 
that  the  contingent  remainders  have  lost  the 
support  of  that  estate,  Sliould  it  be  said, 
that  they  are  not  destroyed,  merely  by  I  Ik; 
conveyance  of  the  tenant  lor  life;  since  tliat 

il')   Uiil«Jis  ihcy  iue  ttnanls  in  coniiuuu. 
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estate  is  not  annihilated,  but  continues  in 
point  of  quantity  tliough  it  may  be  altered  in 
point  of  quality  ;  it  may  on  the  other  hand 
be  objected,  that  though  the  estate  for  life  is 
continuing  to  some  purposes,  yet  it  is  blended 
with  the  inheritance,  and  forms  part  of  that 
estate ;  giving  an  estate,  consisting  of  the 
united  ownership,  and  that  this  union  of  own- 
ership excludes  the  intervening  contingent 
remainders.  And  contingent  remainders  will, 
it  is  apprehended,  be  destroyed  by  a  convey- 
ance made  by  these  parties,  {q)  It  is  agreed, 
that  a  surrender  by  the  tenant  for  life  to  the 
reversioner  or  remainder-man,  is  an  effectual 
mode,  for  barring  the  contingent  interest 
supported  by  that  estate.  Prudence  will 
dictate  the  propriety  of  taking  a  surrender 
from  the  tenant  for  life,  to  the  reversioner  or 
remainder-man  ;  that  no  doubt  may  be  raised 
on  the  continuance  of  the  estate  for  life,  or 
any  question  arise  on  the  construction  of  the 
contingent  remainders.  Even  a  lease  and 
release  by  a  tenant  for  life  to  a  reversioner, 
are  considered  as  a  surrender,  and  a  surrender 
avoids  the  livery ;  affirming  the  reversion  to 
be  in  the  person  to  whom  the  surrender  is 
made,  and  restoring  to  him  the  freehold. 

So  when  the  same  person  has  an  estate  for 
life,  with  the  reversion  or  remainder  in  fee, 
subject  to  interposed  contingent  remainders, 

{q)  It  is  understood  there  is      C.  B.  on  a   case  not  yet  re- 
a  decision  on  this  point  by  the      poited. 
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the  union  of  the  estate  of  inheritance  with 
the  freehold,  in  a  stranger,  though  he  be  a 
mere  releasee  to  uses,  will,  as  already  ob- 
served, cause  the  merger  of  the  freehold  and 
the  destruction  of  the  remainders  expectant 
on,  and  supported  by,  that  freehold,  as  far  as 
they  depend  on  that  estate  of  freehold.  But 
the  contingent  remainders  will  not  be  de- 
stroyed, if  there  be  any  other  estate  of  free- 
hold, by  Mdiich  they  may  be  supported. 

In  practice  it  has  been  doubted  whether 
the  concurrence  of  the  tenant  for  life,  Avith 
the  owner  of  the  next  vested  estate-tail,  would 
not  accelerate  the  right  of  possession  under 
the  estate-tail,  so  as  to  subject  the  possession 
to  the  incumbrances  of  the  tenant  in-tail. 

In  general,  the  estate  vested  in  trustees  for 
supporting  contingent  remainders,  will  guard 
against  any  possibility  of  merger;  and  fre- 
quent instances  occur,  in  which  the  continu- 
ance  of  this  interposed  estate,  would  be  an 
answer  to  a  wife's  title  of  dower,  by  keeping 
the  freehold  distinct  from  the  inheritance. 

As  a  caution  against  any  prejudice  to  the 
tenant  for  life,  from  concurring  with  the  te- 
nant in  tail  in  a  recovery,  the  clause  called 
the  one  lumdrcd  thousand  pound  clause  has 
been  adopted  in  practice.  13y  this  clause,  a 
condition  is  annexed  to  the  estate  conveyed 
to  the  tenant  to  tlie  writ  of  entry,  stipulating 
that  the  estate  should  be  void,  unless  tliis 
sum   should   be    paid   within    a   given     time 
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(beiug  a  period  after  tlie  recovery  is  intended 
to  be  completed ;)  and  by  the  operation  of 
this  condition,  the  tenant  for  hfe  will  be  re- 
stored to  his  former  estate,  unaffected  by  any 
of  the  incumbrances  of  the  tenaiit  in  tail. 
The  recovery  will  also  remain  in  force,  since 
it  is  sufficient  that  there  should  be  a  tenant 
to  the  writ  of  entry  at  the  time  of  suffering 
the  recovery,  though  that  seisin  be  afterwards 
defeated  by  a  condition,  or  for  any  other 
reason. 

In  this  place,  it  may  be  observed,  that  al- 
lowing to  Bredo7i's  case  and  Treport's  case, 
the  full  force  ascribed  to  them,  this  caution 
is  not  absolutely  necessary,  though  no  one 
can  question  its  prudence. 

The  like  object  with  the  hundred  thousand 
pounds  clause  may  be  attained  b}^  granting  a 
particular  estate  of  freehold,  as  for  joint  lives,, 
and  retaining  the  reversion,  and  adding  a 
condition  to  defeat  the  estate  which  is  con- 
veyed to  the  tenant  to  the  writ  of  entry :  this 
seems  the  preferable  mode,  especially  when 
there  are  any  powers  annexed  to  the  estate 
for  life,  and  these  powers  are  to  be  preserved. 
Little  or  no  doubt,  however,  can  exist  of 
these  powers  being  revived,  when  the  estate 
is  restored  by  the  operation  of  the  condition ; 
and  the  creation  of  a  particular  estate  is  de- 
cidedly to  be  preferred  when  the  tenant  in 
tail  joins  with  the  tenant  for  life,  in  making 
a  tenant  to  the  writ  of  entry  ;  and  it  is 
always  advisable  that  he  should  join. 
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It  may  also  be  observed  that  when  no 
particular  objection  exists  against  the  tenant 
for  life  joining  in  the  voucher  in  the  recovery, 
he  should  be  vouched:  as  this  voucher  will 
be  the  means  of  brino-ino-  the  case  within  the 
statute  of  14  Geo.  2.  c.  20.  and  of  proving, 
even  though  the  recovery  deed  should  be 
lost,  and  the  tenant  for  life  should  continue 
in  possession,  so  as  to  rebut  the  presump- 
tion of  a  surrender,  that  the  recovery  was 
duly  suffered  ;  since  there  will  be  evidence 
of  the  concurrence  of  the  persons,  who 
were  competent  to  suffer  the  recovery. 

We  have  seen  that  when  two  persons,  each 
having  a  several  estate,  expectant  on  the 
other,  ccmvey  the  land  in  which  they  have 
those  estates  to  one  person  by  the  same  con- 
veyance, though  the  estates  will  be  consoli- 
dated and  no  Ioniser  distinct,  vet  the  land 
may  be  held  under  this  conveyance,  until 
such  time  as  both  the  estates  w^ould  have 
severally  determined  if  they  had  continued 
in  the  tenancy  of  distinct  persons.  It  is 
otherwise  when  a  merger  takes  place.  The 
merger  of  the  particular  estate  in  the  rever- 
sion, causes  the  determination  of  the  right 
of  enjoyment  under  the  particular  estate, 
without  respecting  the  period  to  which 
this  particular  estate  was  extended,  and 
might  have  continued  if  the  estates  had  re- 
mained distinct. 

In    most    instances  also    the  estates  must 
be  taken  at   distinct  limes,  or  in  other  words 
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by  distinct  acts,  in  order  that  a  merger  may 
take  place.  In  other  instances  this  doctrine 
will  not  have  effect,  because  two  estates  are 
taken  at  the  same  time  and  by  the  same  con- 
veyance. 

But  when  one  and  the  saine  person  has 
several  estates  and  these  estates  are  kept  dis- 
tinct by  reason  that  one  of  the  estates  is  pri- 
vileged from  merger  under  the  statute  of  in- 
tails,  or  for  the  sake  of  some  other  person 
concerned  in  benefit  under  a  joint-tenancy 
or  a  contingent  remainder,  there  will  be 
a  merger,  when  this  person  conveys  these 
several  estates  even  by  one  conveyance,  and 
one  entire  grant.  For  as  these  estates  were 
kept  distinct,  and  exempted  from  merger 
for  a  particular  cause,  a  merger  will  take 
place  on  the  union  of  these  estates  in  ano- 
ther person,  or  even  in  the  same  person  as 
takins;  under  a  conveyance  to  uses ;  since 
the  cause  for  exemption  from  merger  no  lon- 
ger exists  ;  and  the  rule  cessante  causa  cessat 
effectns,  is  applicable. 

By  this  circumstance  alone,  Symonds  v. 
Cudmore,  and  the  cases  of  that  class,  are  to 
be  distinguished  from  Bredo?i's  case,  Treport's 
case,  and  the  other  cases  of  that  class  ;  for 
in  Symonds  v.  Cudmore,  &c.  the  same  j^erson 
had  two  estates,  and  they  would  have  merged 
if  one  of  them  had  not  been  an  estate-tail. 
Therefore  as  soon  as  the  protection  from  the 
estate-tail  ceased,  by  the  operation  of   the 
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fine,  the  merger  took  place.  In  the  other 
cases  there  were  several  persons,  and  each  of 
them  had  a  distinct  estate,  and  they  conveyed 
these  estates  by  one  joint  act  to  one  person, 
so  as  to  transfer  their  several  estates. 

Though   irrelevant  to  the  doctrine  of  mer- 
ger, yet  as  connected  with  the  practice  of 
suffering    common    recoveries,    it   will    not 
be  without  its   utility  to  add    in  this  place, 
that   a   question    frequently    arises   whether 
a  person  is  tenant  for   life,   or  in  tail ;   and 
if   tenant    for    life,     contingent    remainders 
are    not   limited    to    his    children.     On  suf- 
fering a  common  recovery  to  bar  the  estates- 
tail,  if  any,  it    is  a  general    precaution    to 
create  a   term  to  prevent   the  consequences 
of  a   forfeiture,    considering    the    party     as 
tenant  for  life.     But  as  without  further  pre- 
caution the  contincfent  remainders  to  the  chil- 
dren  would  be  destroyed,  and  it  may  be  an 
object   to   preserve  them,  it  is  expedient  in 
that  case,  and  with  a  view  of  preserving  the 
rio-ht   under   these  contin2:ent  remainders,   to 
limit  an  estate  of  freehold,  so  as  to  protect 
these  remainders   from  destruction.     For  this 
purpose  the  lands  should  be  conve3'ed  to  A. 
to  the  use  of  B.  for  the  joint  lives  of  A.  and 
B.  to  the  intent  that  he  may  be  tenant  of  the 
freehold,  and  a  common  recovery  be  suffered. 
The  remainder  should  be  limited  to  the  use  of 
A.  for  the  life  of  the  grantor  in  trust  for  him. 
This  estate  in  A.  will  preserve  the  cuntiii- 
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gent  remainder,  and  at  the  same  time  be  a 
protection  against  a  forfeiture,  since  the 
right  of  entry  will  be  in  this  trustee,  and 
if  he  enter  he  must  hold,  in  trust  for  the  per- 
son suffering  the  recovery.  This  subject  it 
will  be  remembered,  is  examined  and  fully 
discussed,  and  the  appropriate  forms  are 
given  in  the  second  volume  of  this  work. 

It  remains  to  be  added,  under  this  head, 
that  \he  case  of  Major  v.  Talbot,  (a)  may, 
at  first  view,  seem  to  militate  against  some 
of  these  distinctions  ;  since  according  to  the 
cited  cases,  the  plaintiff  held  the  possession, 
and  had  the  cause  of  action  in  right 
of  the  wife,  while  he  brought  the  action  as 
assignee  of  the  husband  ;  but  when  the  court 
treated  the  wife's  life-estate  as  merged,  they 
meant  nothing  more  than  united  to,  and 
consolidated  with,  the  inhentance  in  that 
case. 

The  true  ground  of  the  judgment  is  given 
in  Croke,  "  that  the  action  was  well  brought 
"  being  brought  by  the  assignee  of  him  who 
"  hath  the  inheritance,  and  so  no  prejudice 
"  to  anv;  and  the  estate  for  life  beino;  trans- 
"  ferred  with  the  fee,  is  thereby  drowned  and 
"  confounded ;  so  as  he  being  assignee  of 
"  the  whole  estate,  and  shewing  all  the  matter 
"  is  iiood  enouQ-h  :"  not  that  the  action  was 
in  the  most  approved  form  ;  but  in  a  form 

(a)  Cro.  Car.  285.     Sir  W.  Joiits,  305, 
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wliich  on  the  pleadings  at  large  was  sufficient, 
since  he  had  shewn  his  title  as  assignee  of  the 
wife  as  well  as  of  the  husband. 

And  accordino'  to  Sir  William  Jones's  re- 
port,  the  judges  agreed  that  each  passed  his 
own  estate  to  the  grantee;  but  he  adds 
an  observation  that  "  in  regard  to  strano-ers 
"  wdio  are  to  receive  prejudice,"  [from  the 
merger]  "  the  estate  of  the  wife  continues  ; 
"  so  that  if  any  rent-charge  or  other  charge 
"  w^as  made  by  her,  the  grantee  should  hold 
"  this  charged  during  the  life  of  the  wife : 
"  but  in  truth  the  particular  estate  was  merged 
"  in  the  reversion  in  fee/'  It  is  then  added 
"  this  is  no  prejudice  to  the  lessee  for  years, 
"  for  he  is  subject  to  a  covenant  as  well 
"  after  the  determination  of  the  estate  of 
"  the  wife,  as  in  her  life/' 

On  this  decision  it  is  also  observable  that 
the  estate  was  drowned  and  confounded,  as 
far  as  it  had  been  a  distinct  estate ;  although 
it  was  continuing  in  point  of  title  :  for  after 
the  husband  and  wife  had  conveyed  to  a 
third  person,  there  ceased  to  be  any  existence 
of  the  freehold  distinct  and  separate  from  the 
inheritance. 

Eustace's  (a)  case  is  also  to  be  remembered 
as  belonging  to  this  division,  in  application 
to  persons  being  joint-tenants  for  hfe,  and 
transferring  their  estate  under  a  grant  by 
them  jointly. 

(fi)   Supra. 
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CHAP.  XIV. 


In  this,  the  concluding   chapters   are  to  be 
considered : 

First,  The  Manner  in  which  the  Doctrine 
affects  the  Tarty  whose  Estate  is  merged ; 

Secondly,  The  Situation  in  which  it  leaves 
other  Persons  who  have  any  Claims  on  the 
Estate  which  is  inerged,  or  any  Interests 
derived  out  of  that  Estate  ; 

Thirdly,  The  Effect  which  it  produces  on  the 
Estate,  in  which  the  Merger  takes  place. 

As  to  the  first  head.  The  doctrine  of 
merger  may  be  injurious  to  the  person  in 
whose  estate  in  reversion  or  remainder  a  prior 
estate  becomes  merged  or  absorbed.  It  has 
been  shewn  this  person,  if  he  sustain  the 
character  of  a  trustee,  may  be  protected  by 
a  court  of  equity,  from  the  effect  and  con- 
sequences of  the  merger;  but  unless  he  can 
derive  a  protection,  from  this  or  from  some 
other    source,    he    may,    by    reason    of    the 
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merger,  be  subjected  to  a  lease  operating  by 
interesse  termini,  to  a  charge,  or  to  a  judg- 
ment, as  a  present  and  immediate  incum- 
brance, affecting  the  possession  :  while,  with- 
out the  merger,  such  lease,  judgment,  &c. 
would  not  have  attached  on  the  possession, 
until  the  prior  estate  had  determined  by  ef- 
fluxion of  time. 

An  actual  interposed  term,  as  has  already 
and  frequently  been  shewn,  would  have  kept 
the  freehold  and  inheritance,  though  united, 
so  far  distinct,  that  the  term  would  not  be- 
come an  estate  in  possession  until  the  par- 
ticular estate  of  freehold  was  determined  in 
point  of  title,  and  by  way  of  effluxion  of 
time. 

Secondly,  Notwithstanding  the  merger  of 
the  particular  estate,  persons  who  have  in- 
terests affecting  the  estate  which  is  merged, 
will  be  left  in  the  same  condition  in  point  of 
benefit,  as  if  no  merger  had  taken  place. 
Therefore  if  tenant  for  life  has  made  a  lease, 
or  has  granted  a  rent-charge,  or  confessed  a 
judgment,  such  lease,  rent,  or  judgment  will 
remain  in  force,  and  affect  the  land  during 
the  period  of  the  estate  which  is  merged  ;  in 
like  manner,  as  if  that  estate  had  continu- 
ance, exempt  from  the  learning  of  tlie  merger. 

For  the  purpose  of  tliese  estates,  the  par- 
ticular estate  though  merged  has  continuance 
in  point  of  title,  (a)  although  it  is  merged  in 

(r/)    1  Inst.  33fi. 
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point  of  lau'.  It  would  not  be  consistc.it: 
with  the  principles  of  justice,  or  with  the 
fundamental  rules  of  law,  which  indeed  are 
founded  on  justice,  that  a  man  should  by  his 
own  act,  discharge  himself  from  his  own  lease 
or  other  incumbrance.  A  person  having 
such  derivative  interest,  may  be  benefited, 
although  he  cannot  be  prejudiced  by  the 
merger  of  the  estate  out  of  which  his  interest 
is  derived,  or  on  which  it  is  dependent. 
Therefore,  when  a  tenant  for  life  makes  a 
lease  for  years  at  a  rent,  and  the  estate  for 
life  becomes  merged  ;  so  that  the  relation  of 
landlord  and  tenant  ceases  as  between  the 
parties ;  the  remedy  for  the  rent  and  for 
covenants  annexed  to  the  reversion,  will  cease 
with  the  reversion  to  which  the  rent  and 
covenants  were  annexed  and  incident,  (b) 
Nor  does  this  doctrine  impugn  the  maxim, 
that  cessante  statu  pri?nitivo  cessat  dcrivativus. 
This  rule  merely  expresses  that  the  derivative 
interest  cannot  be  of  longer  continuance, 
than  the  estate  out  of  which  that  interest  is 
derived.  Nor  does  the  maxim  mean  to  con- 
vey the  idea  that  the  derivative  interest,,  may 
be  impeached  by  its  author.  That  it  should 
l)e  impeached  would  be  contrary  to  the 
maxim,  that  no  man  shall  derogate  from  his 
ozcn  act ;  and  of  the  principle,  which   is  one 

(?))  Lord  Treasurer  V.  Baron,  Rvascl,  3  Term  Rep.  G78. 
Moor.  94.  Wehh  v.  RnssrU,  As  to  surrenders.  Perk.  §  623. 
3  Term    R(^p.   393.     Stohes  v. 
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of  the  fundamental  rules  of  title,  that  quod 
meurn  est,  sine  facto  vel  defecto  meo  amitti  vel 
in  alienum  transferri  non  potest,  (c) 

In  Archer  s  case  {d)  a  tenant  for  life  had 
made  a  feoftment,  which  operated  as  a  for- 
feiture of  his  estate  for  life.  And  Lord  Coke 
makes  this  observation  "  Note,  reader,"  after 
the  feoffment,  the  estate  for  life,  to  some 
purpose,  had  continuance ;  for  all  leases, 
charges,  &c.  made  by  the  tenant  for  life,  shall 
stand  during  his  life ;  but  the  estate  is  sup- 
posed to  continue  as  to  those  only  who 
claim  by  the  tenant  for  life,  before  the  for- 
feiture ;  but  as  to  all  others,  who  do  not 
claim  by  the  tenant  for  life  himself,  the  par- 
ticular estate  is  determined  :  also  in  Coke  on 
Litt.  the  rule  applicable  to  surrenders,  and 
which  is  equally  applicable  to  merger,  is  with 
the  appropriate  distinction,  stated  in  these 
terms. 

"  But  herein  are  two  diversities  worthy 
"  of  observation,  (e)  The  lirst  is,  that  hav- 
"  ing  regard  to  the  parties  to  the  surrender, 
"  the  estate  is  absohitely  drowned.  But 
"  having  regard  to  strangers,  who  were  not 
"  parties  or  privies  thereunto,  lest  by  a  vo- 
"  luntary  surrender  they  may  receive  preju- 
"  dice,  touching  any  rights  or  interests  they 
"  liad  before  the  surrender,    the  estate  sur- 

(c)  8  Rep.  92.  [c)   \  Inst.  338.  b. 

[d]  1    Re|).  GC.  b.  see  also, 
Cro.  Car.  101. 

vol..    I  I  [.  G   G 


450  ON  MERGER. 

"  rendered  hath,  in  consideration  of  law  a 
"  continuance.  As  if  a  reversion  be  granted 
"  with  warrantij,  and  tenant  for  life  siir- 
"  render,  the  grantee  shall  not  have  execu- 
"  tion  in  value  against  the  grantor,  who  is  a 
"  stranger  during  tiie  life  of  tenant  for  life ; 
"  for  this  surrender  shall  work  no  prejudice 
"  to  the  trrantor  who  is  a  stranger. 

"  So  if  tenant  for  life,  surrender  to  him 
"  in  reversion,  being  Avithin  age,  he  shall 
"  not  have  his  age  ;  for  that  should  be  a 
"  prejudice  to  a  stranger,  who  is  to  become 
"  demandant  in  a  real  action.  If  tenant 
"  for  life  grant  a  rent-charge,  and  after  sur- 
"  render,  jet  the  rent  remaineth,  for  to  that 
"  purpose  he  cometh  in  under  the  charge 
"  causa  qua  supra,  (f) 

"  If  a  bishop  be  seised  of  a  rent-charge 
"  in  fee,  the  tenant  of  the  land  enfeoff  the 
"  bishop  and  his  successors,  the  lord  enter 
"  for  the  mortmain,  he  [the  lord]  shall  hold 
"  it  discharged  of  the  rent ;  for  the  entry 
"  for  the  mortmain  affirmeth  the  alienation 
"  in  mortmain,  and  the  lord  claimeth  under 
"  his  estate,  but  if  tenant  for  life  grant  a 
"  rent  in  fee,  and  after  enfeoff  the  grantee, 
"  and  the  lessor  enter  for  the  forfeiture,  the 
"  rent  is  revived ;  for  the  lessor  doth  claim 
>"  above  the  feoffment.     But  if  I  grant  the 

{f)    Thougli    the    point    is     cannot  charge  the  surrenderee 
correct,   the   reasoning   is  not      as  assignee. 
so  ;  for  the  grantee  of  the  rent 
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"  reversion  of  my  tenant  for  life  to  another 
*'  for  term  of  his  Hfe,  and  tenant  for  Hfe 
"  attorn,  now  is  the  waste  of  tenant  for  hfe 
"  dispunishable  ;  afterwards  I  release  to  the 
"  grantee  for  life,  and  his  heirs,  or  grant  the 
"  reversion  to  him  and  his  heirs ;  now  albeit, 
"  the  tenant  for  life  be  a  stranger  to  it,  yet 
"  because  he  attorned  to  the  grantee  for  life, 
"  the  estate  for  life  which  the  grantee  had, 
"  shall  have  no  continuance  in  the  eye  of  the 
"  law  as  to  him,  but  he  shall  be  punished  for 
"  waste  done  afterward/* 

"  The  second  diversity  (g)  is  that  for  the 
"  benefit  of  any  stranger,  the  estate  for  life 
"  is  absolutely  determined.  As  if  he  in  the 
"  reversion  make  a  lease  for  years,  or  grant  a 
"  rent-charge,  &c.  and  then  the  lessee  for 
"  life  surrender,  the  lease  or  rent  shall  com- 
"  mence  mairitenant.  So  in  the  case  of 
"  Littleton  first,  between  the  lessee  and 
"  the  second  husband,  the  estate  for  life  is 
"  determined ;  and  secondly,  for  the  benefit 
"  of  the  issue  it  shall  be  so  adjudged  in  law. 
"  Here  note  a  diversity  when  it  is  to  the  pre- 
"  judice  of  a  stranger,  and  when  it  is  for  his 
"  benefit.'* 

Lord  Coke  again  adds,  "  If  a  man  maketh 
"  a  lease   to  A.  for  life,   reserving  a  rent  of 
"  forty  shillings   to  him  and   his  heirs,   the 
"  remainder  to  B.  for  life.     The  lessor  grunt 

U))   2  Kii!s;r.  42. 
G  <J  L' 
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"  the  reversion  in  fee  to  B.  A.  attorns.  A. 
"  shall  not  have  the  rent,  for  although  the 
"  fee-simple  do  drown  the  remainder  for 
"  life  between  them,  yet  as  to  a  stranger,  it 
"  is  in  esse ;  and  therefore  B.  shall  not  have 
"  the  rent,  but  his  heir  shall  have  it."  This 
last  proposition  shews,  that  when  the  estate 
of  ]1  for  his  life  is  determined  by  effluxion 
of  time,  the  rent  shall  be  payable  according 
to  the  effect  of  the  original  reservation; 
for  by  the  grant  of  the  remainder  for  life, 
the  rent  was  suspended  for  the  period  of  the 
life. 

Under  the  same  principle,  the  rights  of 
exercising  powers  of  leasing,  and  of  cutting 
timber,  cannot  be  accelerated  to  the  pre- 
judice of  persons  who  have  opposing  in- 
terests. 

So  in  Sir  Edward  Peto  v.  Pemberton,  (h) 
where  the  grantee  of  a  rent-charge  for  life, 
accepted  a  term  of  years,  which  suspended 
the  rent,  and  then  surrendered  the  lease,  it 
was  held,  that  on  the  surrender,  the  rent  was 
revived.  For  the  court  added,  "  by  the  sur- 
"  render  and  agreement  of  the  parties,  the 
"  lease  is  absolutely  determined,  and  not  m 
"  esse,  and  none  of  them  can  say  it  is  m 
"  esse ;  but  a  strano;cr  who  is  to  have  benefit 
"  thereby,  may  well  say  it  is  i?i  esse  as  to 
"  him  ;  but  quoad  the  lessor  and  lessee,  it  is- 

[h)  Cro.  Car.  101. 
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"  determined,  and  the  possession  and  interest 
"  is  in  him  without  entry." 

So  in  Lees  case, (i)  the  interest  of  the  per- 
son entitled  under  the  executory  bequest,  re- 
mained in  full  operation,  notwithstanding  the 
merger  of  the  estate,  as  far  as  it  was  vested 
in  the  person  entitled  subject  to  this  execu- 
tory bequest. 

Rodger's  case,  9  Hep.  10?.  more  especially 
establishes  this  proposition.  It  is  there  said: 
"  If  tenant  for  life  granteth  a  rent  charge,  and 
"  he  in  reversion  oranteth  a  rent  charge  to 
"  another,  and  afterwards  the  tenant  for  life 
"  surrendereth,  the  grantee  of  the  tenant  for 
"  life  shall  be  preferred." 

In  short,  all  the  cases  prove  that  a  stranger 
cannot  be  prejudiced  by  the  merger.  We 
must,  however,  except  the  case  of  creditors 
as  between  them  and  executors  and  adminis- 
trators. Even  in  this  instance  Qc)  a  dis- 
tinction must  be  made  between  the  rules  of 
law  and  of  equity,  as  will  be  more  fully 
shewn  under  the  appropriate  head.  After 
merger  the  term  will  no  longer  be  assets  at 
law,  which  can  be  followed  by  execution  at 
the  suit  of  the  creditors.  The  legal  remedy 
of  the  creditors  will  be  against  the  executors 
and  administrators  personally  for  a  devastavit. 
Yet  in  equity,  while  the  executor  or  admi- 
nistrator, or  any  person  claiming  as  a  vokm- 

(/)   3  I.f'o.  110.  (A)   Mo(,r,  .' 1. 
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teer  under  him,  retains    the  inheritance   or 
other  estate  in  which  the  merger  has  taken 
phice,  a  court  of  equity  would,  in  all  proba- 
bility, relieve  the  creditors.     As  the  executor 
has  the  power  of  alienation  of  the  term  of  his 
testator ;   also  as  a  husband  who  has  a  term 
in  right  of  his  wife  as  executrix,  has  a  power 
of  alienation  over  that  term,  there  is  a  devas- 
tavit ;   and  the  term  cannot  be  followed  at 
law.     In  other  instances  of  merger,  and  in  all 
cases  of  surrender,  the  charw  remains  on  the 
land  specifically  the  same  as  if  no  merger  or 
surrender  had  taken  place. 

The  general  conclusion  to  be  drawn  is, 
that  though  the  particular  estate  becomes 
merged,  yet  all  estates  derived  out  of  that 
estate,  and  all  charges  imposed  on  the  same 
estate,  and  all  interests  created  out  of  it  by 
the  person  who  was,  at  any  time,  the  owner 
thereof,  shall  have  continuance,  notwith- 
standing the  merger  of  the  estate,  on  which 
the  incumbrances  were  charged,  or  out  of 
which  the}^  were  created  ;  in  like  manner  as 
if  the  particular  estate  had  continued. 

An  exception  to  this  doctrine  is  found  in 
a  note  in  a  case  in  Moor.  (/)  "  A  woman 
"  tenant  in  tail,  made  a  lease  for  years  not 
"  warranted  by  the  statute  of  Hen.  8. ;  then 
"  she  took  husband  and  died.  The  husband 
"  being  tenant  by  the  curtesy,  surrendered 

[1)  Moor,  8.  Com.  Dig,  Estates  B.  32. 
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"  to  the  issue  ;  and  it  was  held  that  the  issue 
"  may  avoid  the  lease  in  the  hfe-time  of  the 
"  husband,  and  yet  the  lease  was  good  as 
"  against  him/' 

But  as  the  doctrine  is  against  first  prin- 
ciple, it  is  at  least  questionable ;  Lord  Coke 
has,  it  is  believed,  expressed  a  contrary 
opinion  :  but  the  passage  which  contains  his 
opinion  has  not  been  found  after  a  diligent 
research. 

Sdly,  The  effect  of  the  merger  on  the 
estate  in  which  the  merger  takes  place,  is 
to  subject  the  reversion  or  remainder,  thus 
accelerated,  to  all  those  burdens  and  conse- 
quences, which  would  have  attached  on  that 
estate  (m)  in  case  the  prior  estate  had  not  ex- 
isted, and  in  the  same  order  or  series  of 
time,  as  if  that  estate  were  determined. 
Thus  the  possession  will  be  chargeable  dur- 
ing the  period  appointed  for  the  continu- 
ance of  the  ])articular  estate  with  all  the 
incumbrances  which  affected  that  estate ; 
and  also  (by  way  of  acceleration)  with  the 
incumbrances  which  attached  on  the  rever- 
sion or  remainder  as  thus  accelerated. 

Thus  in  Errington  v.  Erring  ton,  (n)  it  was 
said  by  Doddridge,  "  if  tenant  lor  life 
*'  grants  a  rent-charge,  and   lu*   in   reversion 

(m)  Symonrls  v.  Cudinore,  4      IUd<Iulph,    4    Bro.    Par.  C-as. 
Mod.  1.       1  Inst.  132.;J38.   b.       ','M. 
Perk.  s.  62,  63.     Shelburne  v.  [n]  2  Bulsir.  42. 
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"  also  grants  a  rent-charge,  the  tenant  sur- 
"  renders  to  the  reversioner,  the  land  shall 
"  now  be  presently  charged  with  two  rents ;" 
and  Coke,  Chief  Justice,  agreed  the  same  to 
be  so  ;  and  with  reference  to  an  estate 
merged,  the  chief  justice  admitted,  that 
the  merged  estate  should  have  continuance 
against  all  strangers  :  and  Doddridge  added, 
"  true  it  is,  that  as  ati^ainst  all  strangers 
"  which  do  not  claim  under  him,  it  shall 
"  have  continuance,  but  not  against 
"  others." 


These  three  divisions,  and  the  general 
observations  introduced  under  these  divisions 
will  be  exemplified,  and  further  illustrated  by 
a  review  of  the  law  of  merger  as  applica- 
ble to  persons  in  different  relative  situa- 
tions. 


The  remaining  part  of  this  work  will  be 
employed  in  a  short  examination  by  way  of 
summary,  of  the  general  principles,  and 
some  of  the  leading  points  of  law  applicable 
to  those  thirty  different  heads  which,  in  a 
former  page,  were  proposed  for  examina- 
tion. 
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And  first, 

As  to  first   and  second  mortgagees. — ^The 
general  rule  of  law,   and  of  equity  as  adopt- 
ing  the   law   (for  ceqidtas  sequitur  legem)  is 
qui  prior   est    tempore,   potior   est  jure ;    in 
other   terms,    each   claimant    shall   be    pre- 
ferred,   and  succeed   according  to  the  prio- 
rity  of  his   title.      So  that  the  first  estate, 
however  created,  whether  in  order  of  time, 
or   through    the   exercise   of  a    power  over- 
reaching other  estates,  shall  prevail  against 
the  second  estate,  and  so  on  in   progression 
according  to  the  priority  of  each  estate. 

Also  the  elder  title  shall  be  preferred  to 
the  puisne,  inferior  or  secondary  title.  Hence 
the  law  of  remitter.  This  is  a  rule  of  prio- 
rity and  posteriority  of  title,  as  distinguished 
from  the  priority  and  posteriority  of  estates 
derived  under  the  same  title. 

On  the  rule  qui  pinor  est  teinpore.  Sec.  the 
utility  and  the  advantage,  and  in  practice, 
the  anxiety  of  obtaining  the  estate  which  con- 
fers a  right  to  the  possession  of  the  lands 
mainly  depend. 

In  general  a  term  of  years,  most  com- 
monly an  attendant  term  of  years,  and  some- 
times an  estate  of  freehold,  is  of  this  de- 
scription. 

Whatever  may  be  the  estate  which  con- 
fers this  right,  it  is  of  the  first  im])ortan('c, 
and  therefore  of  anxious  solicitude  with  con- 
veyancers, to  obtain  the  conunand  and   con- 
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troul  of  that  estate.  Hence  the  practice 
carried  in  modern  times  to  severe  strictness, 
of  requiring-  that  terms  which  are  outstand- 
ing, and  which  in  point  of  fact,  or  by  con- 
struction of  hiw,  are  attendant  on  the  inhe- 
ritance, or  which  are  in  gross  and  satisfied  or 
can  be  satisfied,  should  be  assigned  to  attend 
the  inheritance  on  every  ahenation,  by  way 
of  sale,  or  of  mortgage ;  and  especially  on 
moi'tgages. 

On  sales  these  assignments  are  required 
to  guard  against  prior  dormant  incum- 
brances. 

On  mortgages  they  are  required  as  well 
to  guard  against  future  incumbrances,  as 
to  protect  against  dormant  incumbrances, 
previously  created. 

Over  a  mortgagee  a  purchaser  has  the 
advantage,  when  he  is  put  into  the  posses- 
sion, or  into  the  receipt  of  the  rents;  for 
then  there  is  a  notoriety  of  title,  and  this 
notoriety  is  constructive  notice  against  future 
incumbrances. 

Persons  who  buy  reversions  or  remain- 
ders, and  who  do  not  obtain  possession 
of  the  land,  nor  receipt  of  the  rents,  are  not 
in  this  fortunate  condition.  They  stand 
on  a  par,  and  nearl}^  indeed  wholly,  on 
the  like  footing  with  mortgagees.  While 
the  general  rule  of  qui  prio?'  est  tempore  is 
allowed  and  followed  at  law,  there  is  another 
and   predominant  rule  of  courts  of  equity. 
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which  treats  purchasers  for  a  valuable  consl- 
deration^  and  without  notice,  as  exempt  from 
the  jurisdiction  of  that  court. 

Courts  of  equity  allow  and  act  on  the  rule 
qui  prior  est  tempore ;  as  a  rule  of  law,  not 
to  be  altered  or  controlled  by  a  court  of 
equity.  They  leave  the  equitable  rights  in 
their  subordinate  condition,  so  as  to  make  all 
equities  equal,  and  leave  with  the  person 
who  has  gained  the  legal  title,  the  full  benefit 
of  that  title.  So  that  the  legal  estate,  and  equal 
equity,  will  prevail  over  another  equity,  though 
that  equity  be,  as  between  equitable  owners, 
the  prior  or  preferable  title.  To  illustrate 
these  observations  A.  and  B.  are  successive 
mortgagees,  either  of  an  equitable  interest  or 
of  a  legal  estate  ;  subject  to  prior  terms,  <Scc. 
In  the  creation  of  these  mortgages,  each  has 
obtained  a  title  to  be  preferred  even  in  equity 
according  to  the  order  of  the  date  of  his 
security. 

But  let  the  second  mort2;ao;ee  obtain  a 
le^al  estate,  which  confers  the  rioht  to  the 
possession,  and  be  capable  of  supporting  the 
plea,  that  he  is  a  purchaser  for  a  valuable 
consideration  without  notice  of  the  piior 
equity  before  the  conveyance  to  him,  and 
also  before  he  had  paid  the  price  of  his  pur- 
chase ;  and  he  as  a  purchaser  for  a  valuable 
consideration,  and  without  notice,  may  shield 
his  title  and  protect  himself  from  prior  incum- 
branccs. 
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Notice  of  the  prior  incumbrance,  citlicr 
before  the  acceptance  of  the  equitaljle  title, 
or  before  payment  of  the  price,  would  put 
it  out  of  the  power  of  tlie  party  to  avail  him- 
self of  the  benefit  of  this  plea. 

The  cases  on  this  subject  with  their  elu- 
cidation, principles,  &c.  are  collected  in 
Mr.  FoxQeU's  work  on  morto-ases. 

It  is  not  the  object  of  this  treatise  to  give 
a  comprehensive  or  detailed  view  of  this 
rule.  All  that  is  necessary  or  proposed 
is  to  shew  the  influence  of  the  law  of 
merger. 

i\s  an  attendant  term,  or  some  other  legal 
estate  is  the  cause  of  protection  from  the 
prior  charge,  it  is  of  the  first  importance  to 
keep  this  term  or  other  estate,  on  foot,  or  in 
other  words  exempt  from  the  influence  and 
learnino;  on  merger :  for  should  the  term 
which  affords  the  protection  become  merged, 
then  rents,  debts,  judgments,  and  other  like 
incumbrances,  against  which  the  term  was  a 
protection,  might  be  enforced  against  the  in- 
heritance, as  accelerated  into  possession  by 
the  merger. 

Hence  the  anxiety,  to  obtain  the  elder 
of  the  terms  or  other  legal  estates,  and 
also  to  adopt  those  cautions  of  assignment 
of  the  first  term  to  one  trustee,  and  the 
second  term  to  another  trustee,  or  of  the 
first  and  third  terms  to  one  trustee,  and 
the   second    and     fourth   terms    to    another 
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trustee ;  or  the  creation  of  a  new  term  by  way 
of  underlease ;  which  at  once  displays  the 
anxiety  and  the  advantage  of  having  the 
command  of  the  prior  legal  estate. 

By  superior  diligence,  in  obtaining  the  le- 
gal estate,  a  second  mortgagee  often  obtains 
a  preference  over  a  first  mortgagee ;  and  this 
priority  may  be  gained  even  while  a  suit  is 
depending  in  Chancery  to  settle  the  priori- 
ties. (;?) 

Let  it  also  be  remembered  that  priority 
depends  more  on  the  state  of  the  title  than 
on  dates.  For  this  reason  a  term  created 
under  a  power  may,  in  point  of  title,  be  prior 
to  a  term  created  by  a  settlement,  but  post- 
poned by  the  exercise  of  a  power,  to  which 
the  term  created  by  the  settlement,  must 
give  precedence  to  the  term  created  under 
the  power. 

Enclosure  acts,  &c.  Sec.  give  similar  priori- 
ties, over  terms  of  elder  date  in  point  of  crea- 
tion. 

This  is  an  ample  field  for  observation ;  but 
it  would  be  equally  ungenerous  and  unjust  to 
treat  of  this  subject  at  large,  while  other 
works  contain  a  very  full  and  satisfactory  dis- 
cussion of  the  subject.  Formerly  it  was  con- 
sidered that  a  term  once  assigned  to  attend 
the  inheritance  might  be  safely  permitted  to 
remain   in  the  liustee  of  that  teru),  without 

{>i)    llohiiiSDii  V.  Diiri'iDii,  1   Hro.  ('.  ( '.  ii'i. 
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any  further  assignment  of  the  term.  It  was 
supposed  that  a  term  once  assigned  to  attend 
the  inheritance,  would  always  attend  the 
inheritance,  as  depending  on  the  title  to 
which  this  assignment  was  annexed  ;  or  at  all 
events  that  a  declaration  hy  the  reversioner 
without  the  concurrence  of  the  trustee,  that 
the  term  should  be  attendant,  would  super- 
sede the  necessity  of  an  actual  assignment. 

As  the  writer  of  these  observations  was  one 
at  least,  of  those  who  introduced  the  practice 
of  insistini^  on  the  actual  assignment  of 
terms,  as  preferable  to  a  declaration  of  a  trust 
of  terms  already  assigned,  and  as  the  only  safe 
and  secure  practice,  he  will  add  the  reason- 
ing by  which  he  was  influenced. 

A  term  assigned  for  the  benefit  of  a  pur- 
chaser or  mortgagee  is  a  shield  in  his  hands. 
Suffered  to  be  outstanding  it  may  be  used  as 
a  weapon  against  him.  And  a  purchaser  can- 
not safely  dispense  with  an  assignment  of  the 
elder  of  the  terms.  It  is  the  sheet  anchor 
of  the  title.  And  a  purchase  is,  with  refer- 
ence to  this  rule,  not  considered  as  completed, 
until  the  conveyance  has  been  executed,  and 
the  purchase  money  paid,  and  not  merely  se- 
cured. That  part  of  tlie  purchase  money  re- 
mains unpaid,  so  that  the  transaction  still  re- 
mains in  fieri,  will  deprive  the  purchaser  of  the 
right  to  protect  himself:  Mifford's  Pleadings. 
While  this  term  shall  be  outstanding,  little  or 
no  advantage   can   be  expected  from  puisne 
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terms.  Any  person  claiming  an  intermediate 
charge,  and  obtaining  an  assignment  of  the 
prior  term,  may  impeach  the  title  of  the  pur- 
chaser. Besides,  future  purchasers  may  re- 
quire an  assignment  of  this  term.  Without 
it  the  title  will  not  be  marketable ;  and  when 
the  deeds  are  not  to  be  delivered  to  the  pur- 
chaser, there  is  an  additional  reason  for  requir- 
ing an  assignment  of  the  term. 

The  trusts  expressly  declared  of  the  term 
when  assigned  to  attend  the  inheritance,  give 
the  priority.  Till  assignment  without  notice 
of  prior  incumbrances,  the  trustee  will  be  a 
trustee  for  the  several  incumbrances,  if  any, 
and  for  the  purchasers  according  to  the  pri- 
ority in  time  of  their  claims.  By  taking  an 
assignment  of  this  term  to  a  trustee  for  the 
purchaser,  the  priority  will  be  changed  ;  and 
the  purchaser  will  be  protected  from  any  in- 
cumbrances, subsequent  to  the  creation  of 
the  term,  and  prior  to  the  purchase,  provided 
he  had  not  at  or  before  the  completion  of  his 
purchase,  any  notice  of  these  incumbrances. 
This  is  peculiarly  the  advantage  of  taking  an 
actual  assignment  of  the  eldest  subsisting 
term.  It  is  an  advantage  which  a  purchaser 
should  never  forego  when  an  assignment  can 
be  obtained  without  considerable  difficulty, 
especially  when  the  title  deeds  are  not  to  ac- 
company the  purchase. 

In  general,  terms  should  l>e  assigned  by  a 
separate  and  distinct  deed.     It   is  fre(|ucntly 
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found  inconvenient  to  have  the  existence  of 
terms  disclosed  by  the  deed  conveying  the 
inheritance ;  and  even  to  have  the  creation  of 
different  terms  disclosed  by  the  same  instru- 
ment. 

It  is  also  to  be  observed  that  a  term,  unless 
actually  assigned  to  attend  the  inheritance 
for  the  benefit  of  a  purchaser,  cannot  be  used 
by  such  purchaser  as  a  protection  against  the 
dower  of  the  wife  of  the  person  from  whom 
he  purchases,  or  under  whom  his  title  is  de- 
rived, (o) 

2dly,  As  to  bankrupts. 

To  persons  in  trade  it  is  of  great  benefit  to 
have  an  attendant  term  in  their  title,  and  of 
consequence  carefully  to  guard  against  the 
merger  of  such  term  ;  for  it  is  fully  settled 
that  a  j)urchaser  from  a  bankrupt,  who  takes 
the  assicfnment  of  an  attendant  term  or  other 
legal  estate,  may  protect  himself  against  the 
consequences  of  the  bankruptcy,  if  he  be  a 
purchaser  for  a  valuable  consideration,  and 
without  notice  of  the  bankruptcy;  and  the 
term  or  other  legal  estate,  was  not  in  the 
bankrupt  at  any  time  subsequent  to  the 
bankruptcy,  [p) 

In  this  place,  and  as  connected  with  this 

(o)  Mavndrell  w.MmnidrelU  [f]  De  Gels  v.  Ward,  Cas. 

10  Ves.  J.  246.  Temp.  Talb.  65. 
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and  the  former  head,  {q)  it  may  be  proper  to 
observe  that  an  attendant  term  will  not  pro- 
tect against  the  demands  of  the  crown.  The 
decision  on  this  point  was  contrary  to  the 
prevaihng  opinion  of  the  profession ;  an  opi- 
nion which  had  long  regulated  their  practice. 
And  though  the  law  on  this  point  may  be 
considered  as  settled,  yet  it  is  founded  on  a 
nicety,  and  on  a  principle,  not  easily  recon- 
cileable  to  the  mind  of  those  who  consider 
purchasers  for  a  valuable  consideration  and 
without  notice,  to  be  placed  beyond  the 
power  of  the  courts,  to  take  from  them  the 
advantage  of  any  legal  estate,  they  may  have 
obtained. 

To  support  the  decision  in  the  case  of  the 
King  V.  Jolw  Smith,  it  is  necessary  to  con- 
tend that  the  crown  may  follow  the  trust  or 
equity  of  the  term  as  part  of  the  inheritance, 
by  its  execution  in  the  same  manner,  as  if  no 
assignment  had  been  made. 

It  is  impossible  for  the  crown  to  impeach 
the  legal  operation  of  the  assignment :  and 
it  is  singular  that  if  the  debtor  had  been  the 
owner  of  the  legal  estate  in  the  term,  his  as- 
signment prior  to  the  teste  of  the  writ  of  ex- 
tent, would  have  prevailed  against  the 
crown,  (r)  The  sole  ground,  therefore,  of 
supporting  the  decision  is,  that  the  crown  fol- 

(7)    The  King  v.  John  Smith,  (r)   Sir   Gerard  Fleetwood't 

Mar.  2.  1804.  CMe.SUep.  171. 

VOL.  III.  iJ  n 
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lovv.s  the  trust  of  the  inheritance ;  and  not 
the  trust  of  the  term,  except  so  far  as  it  is 
part  of  the  inheritance;  and  tliat  the  legal 
estate  conferred  by  the  term,  will  not  protect 
a  purchaser  for  a  valuable  consideration,  and 
without  notice  from  the  lien,  or  demand  of 
the  crown,  attaching  on  the  inheritance,  as 
consisting  partly  of  the  legal  estate  of  inherit- 
ance, and  partly  of  the  benefit  of  the  trust  of 
the  term. 

The  material  parts  of  the  judgment  of  the 
Lord  Chief  Baron  are  these :  "In  deciding 
"  according  to  the  course  of  the  common 
"  law,  I  think  it  clear  that  an  outstanding 
*'  term  cannot  defeat  tlie  king's  process  by 
"  extent.  In  courts  of  equity  it  has  been 
"  said  that  a  purchaser  without  notice,  is  a 
"  person  favored  by  that  court.  Perhaps  it 
"  may  be  a  sufficient  answer  to  say,  that  in 
"  the  present  instance  we  are  not  in  a  court 
"  of  equity.  The  question  is,  what  ought  to 
"  be  our  decision  according  to  the  common 
*'  law  ?  This  question  could  not  be  decided 
"  in  a  court  of  equity.  They  could  not  sue 
"'  for  a  decree.  When  a  court  of  equity  is 
"  resorted  to,  and  this  is  the  situation  of  the 
"  parties,  the  court  does  nothing  but  stand 
"  neuter^  between  such  parties,  and  leaves 
"  them  to  make  the  most  of  it. 

"  Now  I  think  on  the  whole,  in  the  first 
"  place  the  land  is  chargeable  that  has  been 
"  in  the  hands  of  the  kind's  debtors ;    and 
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"  from  the  cases  that  have  been  decided,  it  i,s 

"  sufficiently  clear,  that  the  term  is  ;  it  is  the 

"  whole  interest  in   the  land,   whether  it  be 

"  divided  or  not ;  and  so  likewise  in  uses  and 

"  trusts  :    and   from   what  is   said   by    Lord 

"  Hale,  I  infer  the  same  doctrine  is  applica- 

•'  ble  to  the  actual  case  now  before  us." 


3dly,  As  to  Persons  who  have  Reversions  and 
Remainders, 

The  general  etfect  of  merger  is  to  accele- 
rate the  right  to  the  possession  under  tlie 
estate  which  was  a  reversion  or  remainder,  by 
the  annihilation  of  the  particular  estate.  With 
the  exception  of  those  observations  applica- 
ble to  terms  of  years,  which  make  a  difference 
between  a  term  in  reversion,  as  distinguished 
from  a  term  in  remainder,  the  same  observa- 
tions which  are  relevant  to  a  reversion  or  a 
remainder,  are  equally  relevant  to  the  other 
of  these  interests.  The  material  difference  is, 
that  unless  there  be  a  particular  estate,  di- 
vided from  the  inheritance,  there  cannot  be 
any  merger,  (.s)  Hence  the  inquiry  whether 
the  freehold  is  united  to  or  disjoined  from 
the  inheritance,  and  hence  the  case  in  one  of 
the  books,  where  it  is  said  by  the  whole  court 
except  Port:    If  I   enfeoff  to  two,   to   hohl 

(5)    1  Inst.  182  b. 
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to   them   and   the  heirs  of  one   of  them,  (0 
[who  has  the  freehold]  he  cannot  surrender  to 
the  other  because  of  the  joint  possession  ;  for 
there  the  freehold  cannot  merge  in  the  rever- 
sion,  because  he  who  had  the  fee  is  jointly 
seised  of  the  possession  with  him  who  surren- 
ders ;    and    no    surrender    can    be    properly 
made,  but  where  lie  who  surrenders  gives  the 
possession  to  him  who  takes  by  the  surren- 
der.    33  H.  6.  51.     So  it  is  said,  land  was 
given  to  R.  and  I.  his  wife,  and  the  heirs  of 
R.,   and    R.    died  having   issue   a  daughter 
named  Cicely,  who  married  0.  and  afterwards 
I.  who  survived,  gave  the  land  to  C.  and  O. 
her  husband  in  tail,  the  remainder  in  fee  to  O. 
Query,  If  this  be  a  surrender  ?     It  seems  not, 
because  the  husband   is  joined  with  his  wife, 
39  E.  3.  29. 

It  is  frequently  a  subject  of  enquiry  whe- 
ther there  be  any  particular  estate  ;  for  with- 
out a  particular  estate  there  cannot  be  a  re- 
version or  remainder ;  also  whether  there  be 
a  particular  estate  divided  from  the  inherit- 
ance, or  an  inheritance,  composed  of  that 
portion  of  interest,  which  raises  the  question 
whether  there  be  a  particular  estate,  {ti) 
Some  instances  of  this  sort  have  been  already 
exhibited.  It  remains  only  to  add,  that  there 
cannot  be  any  merger  unless  there  be  a  re- 

(t)  Brooke,  Sur.  13.  (u)  1  Inst.  182.  b. 
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niainder  or  reversion  in  which  the  particular 
estate  may  merge. 

Between  the  tenant  of  a  particular  estate 
and  a  remainder-man,  there  is  not  any  tenure 
or  seignory.  There  is  some  reason,  therefore, 
to  contend  that  two  terms  when  one  is  limit- 
ed by  way  of  remainder,  may  remain  dis- 
tinct, since  as  to  terms  there  is  a  clear  inten- 
tion that  the  time  of  one  term,  should  be 
distinct  from  and  by  way  of  increase  to  the 
other  term.  But  even  this  reason  is  an- 
swered by  stating  that  the  times  of  the  terms 
are  concurrent,  unless  one  of  them  is  granted 
by  way  of  reversionary  interest. 

The  effect  of  merger,  as  already  noticed, 
is  to  accelerate  charojes  affectins;  the  rever- 
sion  or  remainder,  as  a  consequence  of  ac- 
celerating the  right  to  the  possession,  under 
the  reversion  or  remainder.  Also  it  is  a  rule 
of  law,  wdien  there  are  several  particular 
estates  with  reference  to  the  lands  as  an 
intirety,  there  will  be  a  distinct  reversion  of 
each  share  in  which  there  is  a  distinct  par- 
ticular estate.  It  is  a  maxim  that  when  par- 
ticular estates  are  several,  the  reversion  of 
them  is  several,  (.r)  This  rule  does  not 
extend  to  remainders,  though  contingent 
remainders  of  each  share  are  liable  to  bo  de- 
feated    by     the    determination    or    by    the 

(r)    I,itl.  s.   ^K). 
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destruction,  of  the  particular  estate  in   that 
share. 

We  have  also  seen  that  rents  and  cove- 
nants annexed  to  a  particular  estate  as  a 
reversion,  expectant  on  another  estate  de- 
rived out  of  that  reversion,  will  cease  with 
the  merger  of  the  reversion  to  which  such 
rent  and  covenants  respectively  are  an- 
nexed. 

And  the  following  points  may  be  added 
fi'om  Dyer,  (y)  Where  land  is  given  to  two 
and  to  the  heirs  of  one,  the  heir  shall  be 
out  of  ward  :  the  reason  is  that  althoui^h  he 
who  hath  the  fee-simple,  hath  only  an  estate 
for  life  as  between  him  and  his  companion, 
yet  as  between  the  lord  or  a  stranger,  he  hath 
the  fee-simple.  And  it  is  not  impertinent  to 
say,  that  a  man  may  be  tenant  in  fee-simple 
as  to  one,  and  tenant  for  life  as  to  the  other, 
in  respect  of  their  different  interests  :  as  if 
tenant  for  life  grant  a  rent-charge,  and  he  in 
reversion  grant  another  rent-charge,  tenant 
for  life  surrenders,  the  reversioner  shall  hold 
the  land  charged  with  two  rents  ;  under  the 
one  he  shall  be  tenant  in  fee-simple,  and  as 
to  the  other  he  shall  only  be  tenant  for  lite. 

And  so  also  is  the  law,  if  the  lease  be 
made  to  two,  afterwards  the  lessor  grants  the 
reversion  to  one  of  them,  in  fee,  and 
he  accepts  the  deed,  which   is  attornment  in 

iy)   Dyer,  10  a.  b. 
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law;  if  the  grantee  die,  his  heir  shall  be  iii 
ward,  because  the  reversion  was  holden: 
and  then  is  added  a  point  which  is  no  longer 
law,  the  other  joint-tenant  who  survived, 
shall  have  the  entire  land  by  the  survivor,  an^ 
he  was  never  tenant  to  the  lord,  as  he  would 
be  if  the  remainder  was  in  tail,  remainder 
over  in  fee,  See. 

5.  As  to  tenants  hy  intiretits. 

6.  As  to  joint-tenants, 

7.  As  to  tenants  in  co-parcenary. 

8.  As  to  tenants  in  common. 

These  four  divisions  furnish  heads  of  con- 
trast. 

Husband  and  wife  are  the  only  persons 
who  can  be  tenants  by  intireiies.  (z)  This 
tenancy  must  be  created,  or  take  effect, 
during  coverture.  This  species  of  tenancy 
owes  its  qualities  to  the  tmity  of  the  persons 
of  husband  and  wife.  Each,  in  intendment 
of  law,  has  the  intirety  ;  and  a  particular 
estate  in  one  of  them  of  the  intirety  may 
merge  in  the  reversion  or  remainder  of  that 
person  ;  for  each   has  a  power   of  alienation 

(a)  Essay  on  Estates,  Intiudiic.  Chap. 
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over  the  intirety,  subject  only  to  the  right  of 
the  other. 

It  must  always  be  remembered,  that  te- 
nancy by  intireties  is  peculiar  to  the  owner- 
ship of  husband  and  wife;  and  to  them  only 
when  the  conveyance  is  made  to  them  during 
the  coverture. 

In  Furefoy  w  Rodgers  (a)  it  was  agreed, 
that  the  estate  of  which  the  wife  alone  was 
seised,  was  merged  by  the  accession  and  ac- 
ceptance of  the  fee  to  her  and  her  husband 
as  tenants  by  intireties. 

Thus,  although  the  wife  be  solely  seised  of 
the  freehold,  yet  on  the  purchase  of  the 
inheritance  by  her  and  her  husband,  the  in- 
tiret}^  of  the  freehold  will  merge  in  the 
inheritance,  even  to  the  exclusion  of  a  con- 
tingent remainder ;  subject  nevertheless  to 
the  right  of  the  wife,  if  she  survive,  to  restore 
herself  to  the  freehold  by  waving  the  inheri- 
tance, (b) 

Merger  indeed  seems  to  flow  from  owner- 
ship ;  (c)  from  the  right  to  alien :  and  there- 
fore •when  husband  and  wife  aie  tenants  by 
intireties  it  is  reasonable,  since  neither  can 
alieri  to  the  prejudice  of  the  other,  that  there 
should  not  be  any  absolute  merger  of  the 
estate  of  the  wife. 


(a)  2  Lev.  39.  (c)  1  Inst.  299.  a. 

{h)  Purefoy  v.   Rodgers,   4      Mod.  284.     2  Lev.  39. 
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The  intirety  of  lands  held  by  a  husband 
for  a  term  of  years  in  right  of  his  wife,  will 
merge  in  a  freehold  limited  to  him  and  his 
wife,  for  the  husband  has  the  intirety  of 
the  term,  as  well  as  of  the  freehold,  (d) 

In  assize  the  case  was,  that  a  lease  was 
made  to  W.  for  term  of  his  life,  the  remainder 
to  P.  in  tail,  the  remainder  to  T.  in  tail,  the 
remainder  to  the  ri^ht  heirs  of  W.  and  after- 
wards  W.  enfeoffed  P.  and  his  wife  in  fee :  (e) 
now  T.  cannot  enter,  for  he  had  not  the  im- 
mediate remainder;  but  if  P.  die  without 
issue  now  T.  may  enter  for  the  alienation  to 
his  disherison.  Per  Wicking,  and  not  denied; 
and  so  see  that  it  was  not  a  surrender,  be- 
cause the  feme  was  joined  with  P.  who  was 
in  the  remainder ;  but  if  she  had  not  been 
joined,  then  it  seems  to  be  a  surrender,  for 
tenant  for  life  cannot  enfeoff  him  in  reversion 
or  remainder^  41  £.  3.  21.  so  as  to  give  a  con- 
tinuing estate,  (f) 

But  Perk,  (g)  has  this  point :  "  If  there 
*'  be  lessee  for  life  of  land,  the  remainder  in 
"  tail  unto  a  stranger,  the  remainder  over  in 
"  tail  unto  another  man,  the  remainder  unto 
"  the  riiiht  heirs  of  the  lessee,  and  the  lessee 
"  doth  thereof  enfeoff  him  in  the  first  re- 
"  mainder  in  tail,  and  his  wife  in  fee,  and 
"  the  husband  dicth  without  issue,  living  the 

[d)  2  Rolle  Abr.  495.  Infra.  (/)  Perk.  §  fi21. 

p.  {(I)   Ibid. 

(<■•)   Brooke,  Suir.  pi.  3. 
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"  lessee,  and  he  in  the  second  remahulcr 
"  doth  enter  and  put  out  the  wife,  she  shall 
"  have  an  assize  ;  because  she  shall  have  the 
*'  land  durino-  the  life  of  the  lessee,  who  was 
"  her  feoffor ;  tamen  queer e.  And  if  lie  in 
"  the  second  remainder  in  tail,  dieth  without 
"  issue,  living  the  wife,  then  he  shall  retain 
"  the  land  unto  him,  and  his  heirs  for  ever, 
"  &c."  And  the  joint-te7ia7its  have  also  one 
freehold.  (A)  Joint-tenants,  in  the  language  of 
the  law,  are  seised  pei^  7nij  et  per  tout,  (i) 
Their  seisin  is  entire  :  and  a  release  or  sur- 
render as  such,  to  one  of  them,  will  operate 
for  the  benefit  of  both  ;  but  on  a  grant  to 
one  of  them  by  the  owner  of  a  particular 
estate,  there  will  be  a  merger  only  to  the  ex- 
tent of  the  share  he  can  alien.  So  if  one  has 
a  particular  estate,  and  then  there  is  a  grant 
to  him  and  another  jointl}^  there  will,  to  the 
extent  of  the  shares  which  he  has  for  the 
purpose  of  alienation  be  a  merger.  It  has 
been  shewn  that  a  joint-tenancy  will  not  be 
defeated  in  the  same  instant,  and  bv  the 
same  act,  by  which  it  is  created,  when  all  the 
estates  are  limited  by  the  same  deed.  Thus 
under  a  grant  to  two  jointly  for  their  lives, 
with  several  inheritances  by  the  same  deed 
or  will,  the  freehold  will  remain  in  joint- 
tenancy  :  so  if  the  grant  be  to  several  for 
their  lives   as  tenants    in  common,   with  re- 

[h]  Brooke,  Surr.  pi.  20.  {i)  Litt. 
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niaiiider  to  them  in  fee,  as  joint-tenants,  the 
inheritance  will  remain  in  joint-tenancy,  for 
such  was  the  original  constitution  of  the  par- 
ticular estate  in  one  instance,  and  of  the  in- 
heritance in  the  other  instance. 

These  are  examples  in  which  the  intention 
seems  to  be  respected. 

But  when  a  man  has  an  estate  for  life,  (k) 
and  accepts  a  grant  to  him  and  another 
jointly  in  fee,  there  will  be  a  merger  for 
one  moiety,  and  a  severance  of  the  joint 
tenancy. 

So  when  a  grant  is  made  to  two  jointly',  for 
their  lives,  and  the  reversion  is  afterwards 
purchased  by  one  of  them,  there  will  be  a 
merger  for  a  moiety  and  a  severance  of  the 
joint-tenancy.  (Z) 

So  there  will  be  severance  and  merger, 
when  tenant  for  life  grants  his  estate  for  life 
to  one  of  two  persons,  who  are  joint-tenants 
of  the  immediate  reversion  or  remainder  in 
iee;(??i)  for  the  reversioner  or  remainder-man 
cannot  be  tenant  to  himself.  And  if  two 
are  joint  tenants  of  a  manor,  and  one  of 
them  hath  a  copyhold  there  will  be  an  extin- 
guishment for  the  jntirety  of  the  copyhold 
estate.  (//) 

{k)    1    Inst.    182.    b.       The      G18   ami  HI 9,   wliicli   arc   not 
sections  618,    CI 9.   in   Perkins      law. 
to  the  contrary,  are  not  law.  {m)    1  Inst.  182.  b. 

(/)   Perk.   ^   81.  contra  in  5<  [n)  Callhorpc    97.  6   Wmk. 

(  opy.  '.]fM), 
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And  Lord  Coke  (o)  in  bis  report  of  Wis- 
cot's  case,  maketh  a  note,  that  from  the  re- 
solution of  that  case,  if  tenant  for  hfe 
granteth  his  estate  to  him  in  reversion  and 
a  stranger,  the  same  is  a  surrender  for  one 
moiety. 

For  it  appeareth  from  the  resolution  of 
that  case,  that  by  getting  the  reversion,  and 
particular  estate  immediately  preceding  it, 
at  several  times,  there  was  a  merger :  for 
the  reversion  expectant  on  the  particular 
estate  cannot  remain  in  him  distinct  and 
grantable  over;  but  the  one  shall  drown  the 
other,  and  the  benefit  of  survivorship  not  be 
regarded. 

The  resolution  in  Wiscofs  case  solves  a 
doubt  in  7  H.  6. ;  and  JViscofs  case  appears 
to  be  the  first  resolution,  which  affirms  the 
severance  of  the  jointure,  and  the  passages 
in  Perk.  §  618,  and  6l9-  are  to  be  accounted 
for  on  the  ground,  that  the  law  had  not  been 
fully  and  finally  settled  at  the  time  when 
Perkins  collected  his  points,  for  he  states 
the  law  differently,  in  different  parts  of  his 
work. 

Also  in  Brooke  (p)  it  is  stated  that  where 
a  man  leased  for  life  rendering  rent,  and 
afterwards  the  tenant  for  life  granted  his 
estate  to  the  lessor  and  two  others ;  the 
best  opinion  is,  that  this  is  a  surrender  for 
the  third   part ;    for  when   the  fee  and   the 

(o)   2  Rep.  60.  ip)  Suir.  pi.  11. 
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freehold  come  together,  one  determines  the 
other,  and  so  the  jointure  determines ;  and 
they  are  tenants  in  common :  and  yet  it  is 
observed,  the  opinion  of  Perkins  in  his  book 
is,  that  it  is  no  surrender  for  any  part,  for 
the  advantage  of  the  other  two  :  and  even 
Ferkins  himself(^)  states  that  it  has  been 
hoi  den,  that  if  the  lessee  for  life  grants  his 
estate  unto  his  lessor,  and  a  stranger,  that 
by  force  of  this  grant,  they  are  joint- 
tenants.  But  this  is  contrary  to  Wiscot's 
case. 

And  it  has  also  been  held,  that  when  the 
reversion  descends  to  one  joint-tenant  for 
life  ;  or  the  one  joint-tenant  for  life  purchases 
the  reversion,  the  jointure  is  severed  and  the 
estate  for  life  drowned  ;(r)  and  not  like 
where  two  purchase  to  them  and  the  heirs  of 
one  of  them  ;  for  there  the  agreement  at  the 
heginning  was,  that  the  estate  should  con- 
tinue, and  it  was  cited  to  be  so  ruled  in 
Morgan's  case  ;  and  that  it  was  ruled  be- 
tween Fortley  and  Portlei/  that  it  was  all 
one,  where  the  one  purchaseth  the  reversion, 
and  where  the  reversion  descends  to  the  joint- 
tenant. 

So  if  an  assignment  of  a  term  be  made  to 
one  of  several  joint-tenants  (i)  there  will  be  a 
merger  for  the  aliquot  part  in  which  the  term 

(7)   Perk,  §  84.  {*)  See  Ralph  Bovey's  case, 

(r)     Taylor    and     Jl'ifv    v.      Vent,  193. 
Sayert  Cro.  Eliz.  743. 
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and  the  inheritance  are  united.  In  sliort,  a 
joint-tenanc}^  may  be  severed  by  merger. 
The  severance,  however,  will  be  so  tar  only  as 
it  creates  an  inequality  of  rights. 

And  the  case  (/)  of  Block  v.  Pagrave  and 
Pa  grave,  in  treating  the  term  of  the  mother 
as  merged  for  more  than  one  moiety,  was  not 
well  considered. 

A  tenant  for  life  of  one  third  accepted  a 
conveyance  of  the  intirety  to  himself  and 
a  trustee,  and  the  heirs  of  himself:  there  was 
a  severance  for  one  third,  and  the  wife  be- 
came dowable.  He  ought  to  have  joined  in 
the  conveyance,  («)  and  to  have  raised  the 
joint-tenancy  by  an  use. 

Lord  Coke  indeed  states  (.r)  "  that  if  a  lease 
"  be  made  to  two  men  for  terin  of  their  lives, 
"  and  after  the  reversion  granted  to  them 
"  two,  to  the  heirs  of  their  two  bodies,  the 
"  jointure  is  severed,  and  they  are  tenants  in 
"  common  in  possession.''  This  is  at  least 
questionable,  and  the  proposition  seems  to  \ye 
against  the  principles  of  law.  It  is  admitted 
that  the  grantees  will  have  several  inheritances ; 
but  as  they  have  a  joint  freehold,  under  the 
grant  of  the  reversion,  it  is  quite  unintelligi- 
ble on  what  ground,  except  that  noticed  in 
the  next  page  be  well  founded,   there  should 

(f)  Cro.    E!i7..    532.    1    Str.  (v.)  Cm.    Car.    2S5.    Jones, 

17.  30:?. 

(x)   1  Inst.  182.  b. 
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he  an  immediate  severance  of  the  tenancy  of 
tiie  freehold;  although  it  is  acknowledged 
there  would  be  an  immediate  merger.  To 
make  the  point  obvious,  and  consistent  with 
the  principles  of  law,  and  in  order  to  induce 
the  conclusion  of  severance,  the  case  should 
state  the  "[rant  of  the  reversion  to  be  to  the 
tenants  for  life,  as  tenants  in  common  of  the 
freehold,  as  well  as  of  the  inheritance  in 
tail. 

But  it  is  not  to  be  forgotten  that  Lord 
Coke  puts  this  case:  (?/)  "  If  lands  be  given 
"  to  two  men  and  to  the  heirs  of  their  two 
"  bodies  begotten,  and  the  donor  confirmeth 
"  their  two  estates  in  the  land,  to  have  and 
"  to  hold  the  land  to  them  two  and  to  their 
"  heirs  :  in  this  case  some  are  of  opinion  that 
*'  they  shall  hQ  joint-tenants  of  the  fee-simple, 
"  because  the  donees  were  joint-tenants  for 
"  life,  and  (say  they)  the  confirmation  must 
"  enure  according  to  the  estate  which  they 
"  have  in  the  possession,  and  that  was  joined. 
"  But  others  hold  the  contrary.  Tor  first, 
"  they  say,  that  the  donees  have  to  some 
"  purposes  several  inheritances  executed,  [z) 
"  thouo-h  between  the  donees  survivor  shall 
"  hold  for  their  lives.  Secondly,  they  say, 
"  that  when  the  wholo  estate  which  com- 
"  prehendeth  several  inheritances,  is  confirm- 
"  ed,  the  confirmation  must  enure  acconhng 

(y)   2W.  b.  (r)  See  obscr  villi  on,  supra. 
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to  the  several  inheritances,  which  is  the 
greater  and  most  perdurable  estate,  and 
therefore  that  the  donees  shall  be  tenants 
in  common  of  the  inheritance  in  this 
case/'  (a) 

But  "  if  a  lease  for  life  be  made  to  two 
men  in  several  moieties,  and  the  lessor  (b) 
confirm  their  estates  in  the  land,  (c)  to 
have  and  to  hold  to  them  and  their  heirs, 
they  are  tenants  in  common  of  the  inherit- 
ance/' For  this  point  Lord  Coke  has 
assigned  the  following  reason,  "  the  confir- 
mation shall  enure  according  to  the  quality 
and  nature  of  the  estate,  which  it  doth  en- 
laroe  and  increase/' 

So  "  if  a  lease  for  life  be  made  to  A.  the 
remainder  to  B.  for  life,  and  the  lessor  con- 
firm their  estates  in  the  land,  (d)  to  have 
and  to  hold  to  them  and  their  heirs,  A. 
taketh  one  moiety,  to  him  and  his  heirs, 
and  therefore  of  the  one  moiety  he  is 
seised  for  life,  the  remainder  to  B.  for  life, 
and  then  to  him  and  his  heirs  :  of  the  other 
moiety  A.  is  seised  for  life,  the  immediate 
inheritance  to  B.  and  his  heirs  ;  because  as 
to  the  moiety  which  B.  takes,  the  same  is 
executed  :  as  if  the  reversion  be  granted  to 
tenant  for  life,  and  to  a  stranoer,  it  is  exe- 


{(j)    This   point    is   at   least  (c)  Shep.  Touch.  Ch.  Con- 

doubtful,  firmation. 

{I)  1  Inst.  299.  b.  {d)  1  Inst.  299.  b. 
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"  cuted  for  one  moiety  (as  hath  been  said  be- 
"  fore)  ahd  therefore  in  this  case  they  are  te- 
"  nants  in  common."  And  consequently 
there  is  a  mersjer  of  the  estate  of  B.  for  his 
life,  notwithstanding;  the  m-ant  or  confirmation 
was  to  A.  and  B.  jointly. 

And  it  is  to  be  remembered  that  there  will 
not  be  an}'  merger  when  both  estates  are  li- 
mited by,  or  arise  from  the  same  instrument ; 
and  the  effect  would  be  to  sever  the  te- 
nancy. 

Rogers  v.  Downs  (e)  belongs  to  this  divi- 
sion. It  proves  that  there  shall  not  be  any 
merger  when  a  consequence  flowing  from  it 
would  be  to  destroy  the  quality  of  one  of 
two  estates,  limited  by  the  same  deed. 

In  this  instance  two  persons  were  joint- 
tenants  for  their  lives,  with  several  inherit- 
ances to  them,  and  the  freehold  was  protected 
from  merger,  on  account  of  the  joint-te- 
nancy. 

Coparceners  arc  as  one  heir.  I'hcy  have  a 
oint  seisin  though  the  share  of  each  is  de- 
scendible to  his  or  her  heirs.  Each  has  the 
intirety,  so  far  that  one  may  accept  a  release 
from  the  other.  A  release  or  a  surrender  to 
one  may  operate  for  the  benefit  of  the  other. 
But  in  reference  to  merger,  each  has  a  dis- 
tinct share,  as  a  distinct  inheritance  ;  and 
the  merger  of  a  particular  estate,  will  not  ex- 

((»)  0  Mod.  203.  ft'iscnCs  rase,  2  Rep.  (■'>(). 
AOI,.    I  I  I.  J    I 
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tend  to  any  greater  share  than  the  coparcener 
has  for  the  purpose  of  ahenation.  Therefore 
note  by  all  the  justices  of  the  Common  Pleas; 
if  a  man  lease  land  to  two  for  term  of  life, 
and  has  issue  two  dauiiliters  and  co-heirs, 
and  the  tenant  for  life  grant  his  estate  to 
one  of  them,  this  is  a  surrender  only  for  a 
moiety.  (/) 

But  if  lessee  for  life  die,  and  the  rever- 
sion descend  unto  two  co-parceners,  and  one 
of  them  take  husband,  and  the  lessee  grant 
his  estate  unto  the  husband  and  wife,  the 
same  shall  enure  by  way  of  grant  for  the 
zohole.  {g)  This  is  in  order  to  preserve  the 
interest  of  the  husband. 

Tenants  in  common  have  distinct  shares, 
and  each  distinct  share  is  as  it  were  a  dis- 
tinct tenement ;  and  tlie  doctrine  of  merger 
has  application  to  each  share  as  if  it  were  a 
distinct  tenement.  (Ji) 

Suppose  A.  to  have  the  inheritance  of  one 
third,  and  B.  to  have  a  term  in  one  third, 
not  created  out  of  this  particular  third, 
but  out  of  the  intirety.  As  A.  has  not  the 
identical  share  of  B.  the  term  if  assigned  to 
A.  would  merge  for  a  third  of  a  third  only ; 
that  is,  the  term  is  in  one  third  only  of  his 
identical  share  of  the  inheritance.  In  this 
place,  however,  the  case  of  Church  and  EJr 


(/)  Brooke  Surr.  (h)  Sir  Ralph  Boveifs  case, 

(r/)   Perk.  85.  1  Vent.  1  Inst.  299.  a.  b. 
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^Hirds,  and  the  criticisms  on  that  case  must 
be  called  to  mind. 

There  are  several  authorities  which  prove 
that  a  joint-tenancy  of  the  freehold  may,  by 
merger,  be  converted  into  a  tenancy  in  com- 
mon of  the  possession. 

Thus  in  fViscot's  case  three  were  tenants 
for  life,  and  the  reversioner  levied  a  fine  to 
one  of  them,  and  it  was  resolved  that  the 
jointure  was  severed.  (?) 

So  according  to  Lord  Coke,  (k)  if  a  man 
maketh  a  lease  to  two  for  their  lives,  and 
after  granteth  the  reversion  to  one  of  them 
in  fee,  the  jointure  is  severed,  and  the  rever- 
sion is  executed,  for  the  one  moiety  ;  and  for 
the  other  moiety,  there  is  tenant  for  life,  the 
reversion  to  the  grantee. 

And  the  right  of  enjoyment  under  a  te- 
nancy in  common  of  the  freehold  to  two, 
may,  by  merger  of  that  freehold  in  the  inhe- 
ritance, as  held  by  two  persons  jointly, 
be  converted  into  a  joint-tenancy ;  allow- 
ing the  example,  presented  by  the  learning 
of  confirmations,  to  be,  from  the  nature  of 
the  assurance,  an  exception. 

But  when  one  of  several  persons,  being  a 
joint-tenant  or  tenant  in  common  of  \hv. 
freehold,  accepts  a  grant  to  himself  jointly 
with  one  or  more  person  or   persons,  being  a 

(/)  2  Hop,  GO.  [h]   1  Inst.  1S2.  b. 

1   1  '2 
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strani^er  or  strano;ers,  there  will  he  a  niero;er  : 
and  tiiere  will  be  a  meroer  only  to  the  ex- 
tent of  the  share  in  which  this  person  has  an 
cqnal  share  in  the  iVeehold,  and  also  in  the 
inheritance. 

On  the  case  of  confirmation  cited  from 
1  Inst.  299.  I),  in  which  the  author  states, 
"  if  a  lease  for  life  be  njade  to  two  men  by 
"  several  moieties,  and  the  lessor  confirm 
*'  their  estate  in  the  land  ;  to  have  and  to 
"  hold  to  them  and  to  their  heirs,  they  are 
"  tenants  in  common  of  the  inheritance ;  for 
"  regularly  the  confirmation  shall  enure 
"  according  to  the  quality  and  nature  of  the 
"  estate  which  it  dotk  enlarge,"  these  gene- 
ral observations  may  be  offered. 

Under  this  confirmation  the  confirmees 
were  at  first  seised  as  joint-tenants.  As 
soon  as  they  were  seised  of  the  inheritance, 
the  union  of  the  freehold  with  the  inheritance 
occasioned  a  severance  of  the  tenancy  of 
the  inheritance ;  each  moiety  of  the  free- 
hold occasionincr  a  merger  of  the  corres- 
ponding  share  of  the  inheritance.  Had 
the  confirmees  been  owners  of  an  estate 
for  years  as  tenants  in  common,  the  joint- 
tenancy  of  the  inheritance  would  not  have 
been  severed.  But  if  they  had  been  joint- 
tenants  of  the  freehold,  and  the  inheritance 
had  been  limited  to  them  as  tenants  in  com- 
mon,   the   freehold   would    liave  merged  in 
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the  inheritance  ;  and  the  estate  of  inheri- 
tance must  afterwards,  and  necessarily,  have 
given  a  quality  to  the  ownership.  When- 
ever the  quality  of  a  particular  estate  is 
altered  by  its  union  with  another  estate,  it 
must  be  in  consequence  of  a  merger  of  the 
particular  estate ;  and  it  follows,  that  till 
the  merger  shall  be  complete,  no  alteration 
in  the  quality  of  the  ownership,  under  the 
particular  estate,  will  be  effected.  In  general, 
the  rule  is,  that  after  merger,  the  nature  of 
the  ownership  must  be  determined  by  the 
quality  of  the  estate  accelerated  by  the  mer- 
ger. The  cases  of  confirmation  assume,  and 
justly,  the  converse  of  this  proposition ; 
for  the  freehold  to  be  enlarged  must  decide 
the  quality  of  the  estate  when  enlarged. 
This  case,  and  many  others  not  intelligible 
on  a  first  impression,  owe  their  decision,  to 
the  rule  that  several  freeholds  make  of  ne- 
cessity several  reversions. 

And  a  severance  of  the  freehold  is  a  sever- 
ance of  the  reversion. 

Suppose  A.  and  J^.  to  be  tenants  in  com- 
mon, in  co-parcenary,  or  Joint-tenants,  and 
to  convey  to  C.  and  D.  as  tenants  in  com- 
mon or  even  as  joint-tenants.  (/)  Each  gran- 
tee derives  his  title  as  to  j)art  under  A.  and 
as  to  part  under  1^.     It  follows   that   in   case 

(/)    Liu.  s.  302.      1  Inst.  Vj\.\y. 
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of  alienation  by  tenant  in  tail  of  one  moiety 
])y  defective  means,  the  issue  or  person  claim- 
ing under   him,  cannot   demand  this  moiety 
against  C.   or    D.  alone,    but   must  pursue 
several  claims  as  to  part  against  C.  and  as  to 
other  part  against  D.     This  proves  the  mode 
in  which  the  act  of  merger  would   operate ; 
for  instance,  a  term  in  the  part  of  A.  could 
never  merge  in  the  reversion  of  the  part  of  B. 
It  was,  therefore,  necessary  to  adduce  this 
example  to  illustrate  the  mode  of  operation 
of  a  conveyance  under  these  circumstances, 
and    shew  the    nature    of  the  title  which  it 
confers. 

In    Hogers    v.    Downs,    and   others,    {m) 
Lord  Hardzvicke  is  made  to  say,  "  an   estate 
"  for    life   in    jointure  cannot    sink  into  an 
"  estate  of  a  different  nature    and  quality 
"  as  tenancy   in  common  is ;''  and  he  says, 
"  this    is    agreeable     to     the    resolution    in 
**  Barker  and   Giles,  (n)  which   see."     These 
propositions   must  be    understood    with   the 
qualification,  that  both  estates  are  the  sub- 
ject of  the  same  deed  ;  for  a  conveyance  of 
the  inheritance  to  two    as  tenants  in  com- 
mon, or  as  joint-tenants,  will  admit  of  a  mer- 
ger, according  to  the  distinctions  in  JViscot's 
case,  (o) 

(m)  9  Mod.  293.  (o)  2  Rep,  60.  and  the  dis- 

(n)  2  P.  Wms.  280.  tinctions  in   1   Inst.  p.  184.  a. 

and  299.  b. 
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But  when  there  is  one  estate  only,  and  not 
several  estates ;  as  to  two  and  the  heirs 
of  one  of  them  ;  or  to  two  men  and  the  heirs 
of  their  bodies  ;  the  freehold  may  be  in 
joint-tenancy  and  the  inheritance  be  several 
in  one ;  or  each  may  have  a  se\'eral  inheri- 
tance of  a  moiety.  Hence  the  doctrine 
advanced  by  Littleton,  §  283.  and  the  com- 
ment of  Lord  Coke.  In  this  case  of  Little- 
ton, no  division  between  the  estate  for  lives 
and  the  several  inheritances  exists  :  for  the 
case  was  of  a  gift  to  two  men  and  the  heirs 
of  their  bodies  ;  and  it  is  asserted  they  can- 
not convey  away  the  inheritance,  after  their 
decease,  for  it  is  divided  only  in  supposition 
and  consideration  of  law,  and  to  some  pur- 
poses the  inheritance  is  said  to  be  exe- 
cuted. 

Immediately  however,  after  the  death 
of  one  of  the  tenants  of  an  estate  to 
two  men,  and  the  heirs  of  their  bodies, 
the  inheritance  of  one  moiety  will  become  a 
remainder,  divided  from  the  particular 
estate. 
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9th.  As  to  Ferso7is  who  have  Remainders  in 
contingency,  (p) 

These  remainders  may  be  considered  as 
they  are  interposed  between  a  particular 
estate  and  a  vested  remainder ;  or  simply  as 
they  are  dependent  on  a  particular  estate. 
In  their  original  limitation  they  will  be 
good,  unaffected  by  the  learning  of  merger, 
notwithstandinii  there  be  an  immediate  union 
of  the  particular  estate  and  the  remainder,  or 
of  the  particular  estate  and  the  reversion ; 
provided  this  union  be  in  the  same  transac- 
tion ;  or  be  the  result  of  the  same  act,  as 
creates  the  contingent  remainder :  for  an 
union  under  these  circumstances,  will  be  sub- 
ject to  a  capability  in  the  remainder,  to  vest, 
and  when  it  vests  to  separate  the  estates  thus 
united.  It  is  said  the  estate  will  open  so  as 
to  admit  of  the  interpolation  of  the  remainder 
when  it  can  vest,  (q)  Any  subsequent  union, 
under  a  distinct  act  of  law  or  transaction, 
causing  the  merger  of  the  particular  estate, 
will  be  a  destruction  of  the  contingent  remain- 

(/))    Crmnp  v.  Norwood,  7  (q)  Lewis  Bowies'  case,    11 

Taunt,  362,  Rep.        Plunket     v.    Holmes, 

1  Lev.  111. 
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ders,  by  taking  from  them  the  support  of 
the  particular  estate,  and  the  rule  seems  to 
extend  to  contingent  remainders  in  incorpo- 
real, as  well  as  in  corporeal  hereditaments. 
Under  the  next  head  it  will  appear  that  con- 
tingent interests  by  way  of  executory  devise, 
cannot,  under  any  circumstances,  be  de- 
stroyed by  merger,  though  they  may,  in  some 
cases,  be  annihilated  by  extinguishment. 
Under  that  division  also,  the  law  as  appli- 
cable to  contingent  limitations  of  terms  of 
3^ears,  will  be  noticed. 

On  a  devise  or  grant  (r)  to  two  and  the 
heirs  of  the  survivor  of  them,  you  may  sup- 
pose the  donor  or  reversioner  and  the  donees 
to  join  together  in  a  common  conveyance  by 
lease  and  release  or  bar«fain  and  sale.  The 
estate  for  life  of  the  donees  will  unite  with 
the  reversion,  and  the  contingent  remainder 
be  destroyed  ;  and  the  fee  effectually  con- 
veyed to  the  purchaser.  In  this  instance 
there  will  be  an  union  though  it  should  scei 
there  will  not  be  any  merger,  (s)  And  ye 
the  contingent  remainder  will  be  destroyed 
by  this  uni(;n. 

Had  the  remainder  been  to  a  person  as- 
certained, and  he  had  joined  in  the  convey- 
ance, the  operation  of  the  conveyance,  would 

(r)  Butler's    Co.    Litt.    101.  (s)    I'ick   v.   Edwards,  3  l\ 

a.  n.  78.  W.  372. 
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as  against  him,  have  been  by  way  of  release 
of  his  interest  or  possibiUty. 

But  an  interest  to  a  person  not  ascertained 
as  to  the  survivor  of  several  persons,  or  to 
children  or  other  persons  attaining  a  given 
age,  or  answering  any  other  description,  can- 
not, when  this  interest  is  by  waj^  of  legal  ow- 
nership, be  released.  It  may  be  bound  by 
fine  and  feoffment  or  common  recovery, 
operating  b}^  estoppel.  The  like  interests  of 
an  equitable  ownership,  may,  in  equity,  be 
bound  by  conveyance  operating  as  a  con- 
tract. 

It  may  be  observed  that  if  A.  be  tenant 
for  life  with  remainder  to  B.  for  life,  with 
remainder  to  his  first  and  other  sons  in  tail, 
with  reversion  in  fee  to  C.  and  the  reversion 
in  fee  vest  in  B.,  the  estate  of  B.  for  his 
life  will  merw  in  his  reversion  in  fee ;  but 
it  will  not  exclude  the  contingent  remainder, 
while  the  estate  of  A.  shall  continue  ;  for  the 
continuance  of  the  preceeding  estate  for  life 
in  A.  will  preserve  these  remainders,  but  the 
contin2:ent  remainders  will  on  their  vesting' 
be  accelerated  as  a  consequence  of  the 
merger. 

And  a  contingent  remainder  will  be  de- 
stroyed, though  the  merger  be  not  absolute 
and  indefeasible  ;  as  in  the  case  of  an  estate 
limited  to  a  zooman  who  has  the  reversion  and 
is  iuarricd,  and  aliens  zcithout  fine. 
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Plunket  and  Holmes,  is  an  authority  that 
merger  will  not  take  place  in  destruction 
of  a  continoent  remainder,  when  the  fee 
descends  to  the  heir  on  the  death  of  the  per- 
son, by  whose  will  the  contingent  remainder 
is  created.  This  case  supposes  the  heir  to  be 
the  donee  of  the  particular  estate  by  which 
the  remainder  is  supported. 

But  the  purchase  of  the  estate  of  freehold 
by  the  heir,  and  conjoining  the  same  with  his 
inheritance,  will  occasion  a  merger,  and  the 
destruction  of  contingent  remainders  which 
depend  for  support  on  the  particular  estate 
which  is  merged. 

It  is  proper  to  add  that  there  is  a  differ- 
ence between  joining  the  inheritance  to  the 
particular  estate,  by  the  same  conveijancc  as 
limits  the  intermediate  contingent  remainder, 
and  an  accession  of  one  estate  to  the  other 
by  a  distinct  and  subsequent  act  or  convei/- 
ance ;  for  in  the  latter  case  the  contingent 
remainder  will  be  destroyed,  though  liot  in 
the  former. 

It  has  even  been  adjudged  that  in  the 
latter  case  the  descent  of  the  inheritance  on 
the  person  having  the  particular  estate,  would 
destroy  the  contingent  remainder,  where  the 
descent  has  been  subsetpient  to  the  com- 
mencement of  tiic  particular  estate.  (/) 

{i)   Purcfoy    V.     llorjcrs,     2      Uoohcr,  Ca.  TLinp.  ll.iidw.  I.!. 
Saiind.   380.      K<:nt   and   JInr-      T.  Jones,  7(i. 
puvl,    1  Villi.  ;3nl.      Ilu<iliir\. 
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But  a  descent  of  tlie  fee  on  the  tenant  for 
life  will  not  hurt  the  contingent  remainder, 
where  the  particular  estate  and  the  descent 
take  place  at  the  same  time  and  are  derived 
from  the  same  person  :  as  when  lands  are 
devised  to  A.  for  life,  remainder  over  on  a 
contingency,  and  on  the  testator's  death  the 
reversion  descends  to  A.  as  his  heir,  (ii) 

The  case  of  Wood  and  Ingersole,  Cro.  Jas. 
seems  contra  ;  but  the  observation  on  the  last 
case  in  T.  Jones,  79-  Pollexf.  481.  corrects  its 
authority. 

It  would  be  a  great  omission  not  to  apprise 
the  reader  that  the  subject  is  fully  discussed 
by  Mr.  Fearne  in  his  Essay  on  Contingent 
Remainders  ; (a)  and  the  author  most  learn- 
edly and  ingeniously  states  the  several  dis- 
tinctions, explains  the  reasons  on  which  they 
depend,  and  endeavours  to  reconcile  all  the 
cases  on  this  nice  subject. 

The  result  of  the  case  of  Wood  and  Tmxer- 
sole  is,  that  an  estate  for  life  devised  to  an 
heir  at  law,  is  merged  by  the  descent  of  the 
fee  to  him  from  the  testator,  notwithstanding 
the  interposition  of  contingent  remainders  ; 
and  the  remainders  limited  contingenthj  on 
the  estate  for  life,  are  destroyed  by  the  anni- 
liilation  and  merger  of  the  particular  estate. 

(?/]  Archers  case,  1  Co.  111.  Boothhy  v.  Vernon,  11 
Plunkitt   and  Holmes,   1    Lev.      Mod.  147. 

(r)  p.  Ill  to  118,  2ded. 
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But  the  case  of  Wood  v.  Ingersole^  is  no  longer 
considered  as  an  authority  to  be  followed. 


10th,  As  to  Persons  who  have  Interests,  l)ij 
Way  of  Eccecutory  Devise,  or  by  Executory 
Bequest, 

No  one  can  destroy  an  executory  interest, 
merely  as  such,  in  another  person,  either  by 
alienation,  merger,  or  surrender,  (y)  This 
is  one  of  the  pecnliar  qualities  of  an  interest 
under  an  executory  devise  of  a  freehold  in- 
terest, or  an  executory  bequest  of  an  interest 
of  chattel  quality.  The  point  to  be  examined 
is,  whether  an  executory  interest  by  devise  or 
by  bequest,  or  an  executory  interest  under  a 
springing  or  shifting  nse,  (for  they  are  of  the 
same  nature,  and,  in  this  respect,  subject  to 
the  same  rules)  may  cease  by  the  union  of 
the  executory  interest  in  the  person  who  has 
the  estate,  which  is  subject  to  that  interest. 
It  is  clearly  settled,  that  the  same  person 
may,  under  the  learning  of  uses,  (z)  though 
not  under  the  rules  of  the  common  law,  («) 
have  a  power,  and  also  the  estate  wli'kh  is 
subject  to  the  power.  But  when  a  person 
lias  a  power,  and  the  fee  afterwards  vests  in 

[y)    Pells    V.    Brown,    Cro,  (a)    Goodill   v.    Uriijhavi,    1 

Jac.  590.  Bos.  and   Pull.    1 9'.'.      Siigdi-ii 

(z)  Sir  Edward  Clerc's  case,      on  lV)Wi'rs,  90. 
6    Rej).     18.       Maundrell    v. 
Manudrell,  10  N'cs.  Jun.  240. 
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him,  the  fee  will,  it  has  been  supposed,  ex- 
tinguish the  power :(/;)  but  a  charge  made 
by  virtue  of  the  power  still  existing  will, 
notwithstanding  the  extinguishment  of  the 
power,  attach  on  the  seisin  when  required,  (c) 
It  is  also  settled  b}^  several  cases,  that  the 
same  person  may  have  as  distinct  interests, 
a  fee,  and  also  an  interest  to  operate  by  e.re- 
ciitory  devise  to  defeat  that  fee.  Hence  the 
decisions  in  Goodright  v.  Searle,  [d)  and 
Goodtitlc  V.  White,  [e)  It  is  impossible  to 
predicate  of  these  cases,  so  as  to  define  their 
point,  by  an}*  other  solution  of  their  effect. 
Hence,  although  a  person  has  a  fee  by  de- 
scent, ex  parte  paternd,  he  may  have  a  dis- 
tinct interest  under  the  executory  devise  by 
descent  ex  parte  maternd,  to  defeat  that  fee  ; 
so  that  the  fee  which  was  descendible  to  the 
heirs  ex  parte  paternd^  may  by  the  operation 
of  the  executory  devise,  and  the  eventual 
substitution  of  the  interest  under  the  exe- 
cutory devise,  be  a  fee  descendible  to  the 
heirs  ex  parte  maternd  ;  or  the  converse  may 
be  the  case  :  for  a  person  may  have  the  fee 
descendible  ex  parte  maternd,  and  an  interest, 
operative  by  way  of  executory  devise  de- 
scendible to  the  heirs  ex  parte  paternd.  These 
cases  are  referable  to  the  learning  of  extin- 
guishment, rather  than  the  law  whicli  applies 

[h]   H.  Black.   Cross  V.  Hud-  [d]  2  Wils.  29. 

son,  3  Bro.  C.  C.  31.  [e]    15  East.  171. 

['■)  3  Bro.  C.  C.  3G. 
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to  merger.  It  is  difficult  to  sa>^  any  thing  of 
these  cases,  without  treating  them  as  anoma- 
lies. Consistently  with  principle,  it  might 
have  been  well  decided,  that  the  same  person 
could  not  at  one  and  the  same  time,  have  the 
fee  and  an  executory  interest  to  defeat  that 
fee.  It  was  acknowledged  by  the  court,  in 
Goodtitle  V.  White,  that  the  point  might  ori- 
ginally have  been  adjudged  either  way;  (/) 
but  as  Goodright  v.  Searle  had  decided  the 
law  in  favour  of  the  operation  of  the  exe- 
cutory devise,  as  a  continuing  interest,  that 
decision  was  followed  in  Goodtitle  v.  Jf  hife. 
This  therefore  is  in  the  view  of  the  author  of 
this  Treatise  one  of  those  unfortunate  cases 
in  which  a  decision  obtained,  as  appears  from 
the  language  of  the  judges,  as  reported  by 
Wilson,  without  a  correct  review  of  first  prin- 
ciples, has  established  a  rule  of  property, 
which,  though  a  matter  of  inditlcrencc  in 
itself,  is  mischievous,  in  disturbing  a  system, 
and  introducing  anomalies,  furnishing  argu- 
ments for  other  cases  :  and  thus  leading,  step 
by  step,  to  a  deviation  from  the  fundamental 
rules  of  law.  "^I'he  court,  however,  by  whom 
Goodtitle  v.  White  was  adjudged,  tliought  tlie 


(/)    The    language    as    re-  "  two   such    intercuts    in   tlio 

ported    is    only,    '*  It    would  "  same  person   had  hcen  held 

"  possibly    have    been   of    no  *'  to  coalesce."     Hut  tin;  lan- 

*'  great    prejudice    when    the  guage  of  the  court  \va^,  in  latl, 

♦'  (question  was  first  raised,  if  more  grn«ial. 
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decision  in  Goodright  v.  Searle,  not  inconsis- 
tent with  any  principle  of  law. 

iMthough  the  estate  and  the  executory 
interest  are  distinct  in  the  same  person,  yet 
any  alienation  by  the  owner  of  these  two  in- 
terests, either  by  demise  for  years,  or  in  fee, 
Avould,  beyond  all  doubt,  be  binding  on  both 
these  interests  ;  and  in  the  case  of  a  demise 
for  years,  there  would  arise  the  absurdity  that 
the  demise  would,  in  the  first  place,  operate 
on  the  seisin  or  estate,  and  ultimately  on  the 
executory  interest,  when  that  interest  should 
become  vested.  Thus  there  would  be  the 
anomaly  of  a  lease,  with  the  reversion  in  the 
lessor,  descendible  to  his  heirs,  ex  parte  pa- 
terna,  and  when  the  executory  interest 
should  vest,  there  would  be  a  reversion  in  the 
lessor,  descendible  to  his  heirs  ex  parte  ma- 
teriid. 

Again,  supposing  A.  to  die,  this  further 
absurdity  would  arise ;  his  estate  would  de- 
scend to  his  heirs  of  one  class,  and  the  execu- 
tory interest  to  the  heirs  of  the  other  class, 
and  the  rent  which  on  one  day,  would  belong- 
to  one  class  of  heirs,  might,  on  another  day, 
belong  to  another  class  of  heirs. 

But  although  these  interests  are  distinct, 
while  they  aie  in  the  original  owner,  yet, 
after  he  has  aliened  the  fee,  the  two  interests 
will  be  united  ;  for  the  conveyance  will  ope- 
rate, first,  as  a  transfcj'  of  the  estate,  and  se- 
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condly,  as  a  release,  by  way  of  extinguish- 
ment, of  the  interest  under  the  executory  de- 
vise, &c. 

But  although  the  executory  interest  can- 
not be  defeated  by  merger,  yet  a  term  of 
3'ears,  which  is  subject  to  an  executory  be- 
(juest,  may  merge  in  the  inheritance,  descend- 
ing to  the  fust  legatee  under  that  bequest. 
But  notwithstandinoj  the  mersier,  the  interest 
under  the  executoiy  bequest  may  arise  and 
vest,  whenever  the  event  upon  which  it  is  to 
give  a  right  to  the  ownership  of  that  interest, 
shall  happen. 

In  Vincent  Lees  case,  already  cited,  and 
which  is  also  reported  by  Moor  under  the 
name  of  Lee  v.  Zee,  (e)  a  man  devised  a  term 
for  twenty-one  years  to  A.,  and  if  he  died 
within  the  term,  then  to  B.  for  the  residue 
of  that  term  :  and  the  inheritance  was  de- 
vised to  C.  in  tail,  with  remainder  to  A.  in 
tail,  with  remainders  over ;  and  C.  having 
died,  the  term  in  A.  merged  in  his  inherit- 
ance in  tail  ;  and  although  the  term  was 
merged,  by  its  union  with  the  immediate  free- 
hold in  A.,  yet  it  was  decided  that  the  possibi- 
lity of  B.  was  not  defeated,  but  there  was  an 
extinguishment  only  for  the  time  or  estate 
of  A.^ 

In  Moors  Rep.  it  is  stated  that  the  court 

{e)   Moor,  2fi9. 
YOL.    1  T  I.  K    K 


498  ON  MERGER. 

agreed  that  if  a  terrii  for  years  be  devised 
to  one,  and  if  he  die  within  the  term,  remain- 
der to  another ;  by  descent  of  the  inheritance 
to  the  first,  or  by  unity  of  possession,  or  by 
his  grant,  or  by  his  forfeiture,  the  remainder 
is  defeated.  But  Mamoood  said,  and  the 
whole  court  accorded,  that  if  land  be  devised 
for  years,  to  one,  and  if  lie  die  within  the 
years,  that  another  shall  have  the  residue  of 
the  years ;  no  act  of  the  first  can  prejudice 
the  remainder  in  the  second  :  but  otherwise 
it  is  according  to  Manwood,  if  one  who  has  a 
term  devises  his  term  with  such  remainder ; 
and  the  reason  of  the  diversity  is  said  to  be 
because  if  he  devise  the  term,  this  is  all  one 
complete  estate,  by  which  power  is  given  to 
the  first  devisee  over  the  whole  term  for  a 
certain  time ;  but  this  is  not  the  case  where 
the  land  is  devised :  and  for  this  reason 
their  opinion  was  in  favor  of  B.  claiming 
under  the  devise  over  of  the  residue  of  the 
years. 

It  is  not  easy  to  comprehend  the  grounds  of 
the  distinction  ;  nor  is  the  first  branch  of  the 
distinction  to  be  readily  adopted,  as  a  correct 
proposition  of  law.  The  interest  of  B.,  taken 
in  its  true  point  of  view,  was  a  7iew  term, 
devised  out  of  the  inheritance.  It  was  to 
operate,  by  way  of  interesse  termini,  rather 
than  by  executory  bequest.  But  though  a 
contingent  freehold  interest,  by  way  of  re- 
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mainder,  may  be  defeated  by  the  merger  of 
the  particular  estate,  by  which  it  is  support- 
ed ;  yet  no  rule  of  law  requires  that  an  in- 
terposed executory  interest  for  a  term  of 
years,  should  be  defeated  by  the  merger  of 
a  prior  term  of  years,  or  even  the  merger  of  a 
prior  estate  of  freehold.  On  the  contrary,  it 
is  considered  that  a  contino;ent  remainder  for 
years  will  not  be  defeated  by  the  destruction 
or  merger  of  the  prior  particular  estate  of 
freehold.  (/) 

The  case  of  Lee  v.  Lee,  is  also  reported  in 
Cro.  Eliz.  128.  by  the  name  of  Lozs^e  v.  Lowei 
and  the  reason  of  the  decision  according  to 
Croke  was  this  :  although  the  term  was  ex- 
tinct in  the  second  son  [A.]  yet  there  is  a  new 
devise  to  the  third  son  [B.]  for  the  words  are 
that  he  shall  have  such  a  term.  Conse- 
quently the  case,  though  it  considers  these 
distinctions  applicable  to  executory  bequests^ 
is  properly  to  be  considered  as  a  decision  on 
a  limitation  of  a  new  and  substantive  term  of 
yeais,  by  way  of  contingent  remainderj  ex- 
pectant on  a  prior  term  of  years. 

]\Ir.  Fetirne  («•)  has  treated  of  this  subject. 
According  to  that  acute  and  accurate  observer 
of  the  law,  where  there  is  an  interest  devised 
to  one  ibr  life,  &c.  out  of  a  term,   and  then 


(/)   Corbet  V.  Stone,    Raym.  {(j)  308.  3d  Edit: 

Rep.  140.  Feunie,  429, 
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an  executory  devise  over  of  the  term  to  ano- 
tlier;  any  subsequent  union  of  the  freehold 
and  inheritance  with  the  interest  so  given  to 
the  first  devisee;  or  a  feoffment  or  other  act 
of  forfeiture  by  such  first  devisee,  will  not 
extinguish  or  destroy  the  executory  devise 
over ;  and  he  illustrates  his  points  by  these 
cases. 

As  where  W.  (h)  possessed  of  a  house  for 
a  term  of  years,  devised  the  profits  thereof  to 
J.  during  the  time  she  should  continue  sole, 
and  then  devised  the  term  to  11.  and  died. 
J.  entered  by  assent  of  the  executor,  and  af- 
terwards purchased  the  fee.  It  was  resolved, 
that  although  the  whole  term  M-as  in  J.  quous- 
que,  &c.  so  that  by  the  purchase  of  the  fee- 
simple,  her  interest  became  extinct,  yet  the 
same  did  not  defeat  the  executory  devise  to 
R.  but  after  the  marriao;e  of  J.  and  not  be- 
fore,  he  might  enter.  And  he  adds,  so  in  ano- 
ther case,  (i)  it  was  agreed  by  the  whole 
court,  that  if  lands  be  devised  for  twenty-one 
years  to  A.  and  if  he  die  within  the  years, 
that  B.  shall  have  the  residue  of  the  years ; 
no  act  of  A.  can  prejudice  the  remainder 
inB. 

And  he  further  adds  :  (k)  where  a  testator 
possessed  of  a  term  in  lands,  devised  the  pro- 

(h)  Hamington  v.  Rudyard,  {h)   Cotton  v.  Heath,  PoUexf. 

cited  10  Rep.  52.  26. 

(«)   Lee  V.  Lt'.e,  Moor,  269. 
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fits  thereof  to  his  wife  for  eighteen  years,  and 
that  his  son  E.  should  have  the  lands  for 
his  life,  and  after  his  death  that  his  eldest 
issue  male  should  have  the  profits,  &c.  after 
the  eighteen  years  expired  ;  E.  entered,  and 
had  issue  R.  and  then  made  a  feoffment  of 
the  lands  ;  whereupon  the  reversioner  in  fee 
entered  for  the  forfeiture ;  and  upon  the 
question,  whether  the  feoffment  and  entry  for 
the  forfeiture  had  destroyed  the  executory 
devise  to  R.?  It  was  decreed  that  they  did 
not. 


Wthhj,  Of  persons  z^^ho  have  estates  subject 
to  a  condition. 

IQthh/,  Of  persons  who  have  estates  to  be 
enlarged  on  condition  ;  and 

20thlij,  Of  persons  uho  have  estates  to  be 
enlarged, 

First,  by  confirmation. 

Secondly,  by  release. 

The  original  arrangement  has  been  chang- 
ed, in  order  to  consider  these  tiu'ee  heads  in 
one  connected  point  of  view. 

It  will  be  obvious,  that  when  a  condition 
is  annexed  to  a  particular  estate,  the  nurger 
of  that  estate  will,  inclusively,  extinguish  the 
condition.  No  one  can  l)e  prejudiced  by 
i;ucli   extinguishment:    for   the  merger  miisl 


o02  ON  MERGER. 

be  in  the  next  vested  remainder  or  reversioa, 
and  consequently  must  be  for  the  benefit  of 
all  persons  under  more  remote  estates,  who 
might  have  claimed  the  benefit  of  the  condi-, 
tion  :  and  whoever  might  assert  a  right  to 
take  advantage  of  the  condition,  to  defeat 
the  estate,  will,  in  effect,  have  the  benefit  of 
the  condition  throu2;h  the  medium  of  the 
merger;  since  the  particuli^r  estate  will  not, 
after  the  merger,  subsist  as  against  him. 
This  deduction  flows  from  that  which  has  al- 
ready been  assumed  to  be  the  law ;  namely, 
that  a  particular  tenant  has  the  power  of  ac- 
cepting a  surrender,  which  shall  be  good  as 
against  those  in  reversion  or  remainder,  as 
w^ell  as  against  himself,  even  though  it  may 
put  an  end  to  a  bargain,  which  is  beneficial 
in  respect  of  rents,  &c. 

The  material  points  to  be  considered  un^ 
der  this  head,  are,  the  effect  of  merger  of  one 
estate  in  another  estate  which  is  afterwards 
defeated  by  a  condition;  and  it  seems  clear, 
on  principle,  and  it  has  been  so  treated  in 
decision,  that  if  a  tenant  for  years  accept  an 
estate  of  freehold,  or  of  inheritance,  subject 
to  a  condition,  and  the  condition  operate  to 
defeat  this  estate  of  freehold  or  of  inheritance, 
the  termor  shall  not  be  restored  to  his  estate 
for  years ;  for  the  estate  once  extinguished 
by  merger,  will  not  revive  at  law.  Thus  in 
3d  of  Leon,  (I)  it  is  reported  that  the  lessor 

{/)  Page  92. 
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mortgaged  the  reversion  in  fee  to  the  lessee 
for  years,  and  at  the  day  for  the  payment  of 
the  money,  he  paid  the  money,  and  it  was 
holden,  that  the  lease  for  years  was  not  re^ 
vived  but  utterly  extinct.  So  in  Golds- 
borough,  (a)  it  is  reported  that  Periam  said, 
that  in  all  cases  when  the  freehold  cometh 
to  the  term,  there  the  term  is  extinguished 
and  therefore  if  a  man  mortgage  the  reversion 
to  the  lessee  for  years,  and  after  perform  the 
condition,  yet  the  lease  for  years  is  utterly 
extin2;uished. 

The  doctrine  advanced  by  Lord  Coke  (b) 
also  is,  if  a  man  make  a  lease  for  forty  years, 
and  the  lessor  gri^nt  the  reversion  to  the 
lessee  upon  condition,  and  after  the  condi- 
tion is  broken,  the  term  is  absolutely  sur- 
rendered. 

And  the  diversity  is  when  the  lessor  grant 
the  reversion  to  the  lessee,  upon  condition ; 
and  when  the  lessee  grants  or  surrenders  his 
estate  to  the  lessor ;  for  a  condition  annexed 
to  a  surrender  may  revest  the  particular 
estate,  because  the  surrender  is  conditional. 
But  when  the  lessor  grants  the  reversion  to 
the  lessee,  upon  condition,  there  the  condi- 
tion is  annexed  to  the  reversion,  and  I  he  suTr 
render  absolute. 


{(i)    1  Inst.  2 1 8.  b.    The  like  (/j)   I'a^c  G, 

point  as  to  copyhold  tenants,  1 
Walk.  35b'. 
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Although  in  the  two  first  instances,  the 
term  be  extinguished  at  law,  yet  as  it  is 
extinguished  by  mistake,  there  is  every 
reason  to  suppose  that  a  court  of  equity 
would  decree  a  similar  term  as  against  the 
mortgagor,  on  the  same  grounds  as  courts  of 
equity  would  before  the  statute  of  uses  have 
administered  relief;  and  the  statute  of  uses,  as 
following  the  decisions  of  courts  of  e(iuity, 
preserved  terms  of  years  to  those  persons 
who  accepted  feoffments  or  other  conveyances 
to  uses  :  and  on  the  same  principle  as  was 
proposed  by  Chief  Baron  Hale  in  Attorney 
General  v.  Paiilet,  (c)  and  as  was  argued  in 
Nelso?i's  Reports  of  Stephens  v.  Bailhj  ;  (d) 
where  it  is  in  the  same  terms,  or  nearly  in 
the  same  terms,  supposed,  that  "  a  lord  by 
"  escheat  would  be  subject  to  an  equity  of 
*'  redemption  ;"  (a  point  much  controverted  ;) 
**  and  that  although  by  the  escheat  the  tenure 
"  is  extinguished,  that  will  be  nothing  to  the 
"  purpose,*  because  the  party  may  be  rc- 
"  compensed  for  that  by  the  court,  by  a 
"  decree  for  rent ;  or  part  of  the  land  itself, 
"  or  some  other  satisfaction." 

As  connected  with  these  points,  it  may  be 
observed,  that  if  a  tenant  for  years  or  for 
life,  make  a  feoffment,  he  not  only  commits 
a   forfeiture,    but    he  passes    inclusively  his 

(c)  llardr.  469.  [J)  107. 
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term  of  years  or  his  term  for  life  ;  and  though 
the  reversioner  or  remainder-man,  may  take 
advantage  of  the  forfeiture,  yet  it  is  appre- 
hended he  may  even  contend  that  the  term 
for  years  or  term  for  life,  is  subsisting,  so  as 
to  give  him  a  right  to  the  benefit  of  any  rent 
or  service  to  which  the  term  for  years  or  term 
for  life  was  subject,  since  otherwise  a  tenant 
might  discharge  himself  from  a  burthensome 
contract.  But  it  should  seem  that  the  feoffee 
does  not  become,  and  therefore  the  feoffor 
must  remain,  tenant  to  the  reversioner. 

In  Mounson  v.  West,  (e)  John  Mounson, 
had  an  estate  for  years,  the  remainder  in  tail 
to  P.,  with  divers  remainders  over,  and  the 
lessee  made  a  feoffment  to  divers  ;  and  a 
letter  of  attorney  to  others,  with  commision 
to  enter  into  the  lands,  and  to  seal  the  feoff- 
ment, and  deliver  it  in  his  name  to  the  use  of 
Thomas  and  his  heirs  ;  and  another  by  com-  ^ 
mission  or  letter  of  attorney  of  Thomas  en- 
tered in  his  name  ;  and  the  court  held  this  a 
good  feoflnient,  notwithstanding  both  the 
lessee  and  the  attorney  were  disseisors  ;  for 
it  is  good  between  the  feoffor  and  the  fcofi'ee  ; 
for  they  said  that  b}'  the  fcoflincnt  to  the 
use  of  the  remainder-man,  and  his  heirs, 
if  he  in  remainder  enter  he  is  remitted  ;  [this 
is  a  doubtful  point]  ;  but  the   material   point 

{r)  Golds.  92. 
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is  added  in  tJiese  terms,  "  and  the  estate 
"  for  years  is  gone  implicatively."  Nor  is 
tiie  doctrine  from  the  Yeai'  Books  collected 
in  Vmer's  Abridgment,  (/)  or  in  Dyer  127  to 
the  contrary.  In  the  former  book,  it  is  said, 
lessee  for  life  makes  a  feoflinent  on  condition, 
and  enters  for  breach ;  he  shall  be  lessee  for 
life,  and  reduce  the  reversion  to  the  lessor. 
Lord  Coke  (g)  has  the  same  point,  and  that 
he  shall  be  tenant  for  life  again,  and  subject 
to  ^forfeiture  ;  for  the  estate  is  reduced,  but 
the  forfeiture  is  not  purged.  {Ji) 

In  another  point  it  is  said  (and  this  point 
is  against  the  doctrine  in  Mounson  v.  West)  if 
lessee  for  life  enfeoff  the  reversioner  on  condi- 
tion, and  enter  for  breach  thereof,  he  shall 
be  lessee  again,  and  the  rent  due  to  the  lessor 
shall  be  revived. 

According  to  many  cases  this  intended 
feoffment  is,  in  construction  of  law,  a  sur-. 
render,  subject  to  a  condition  and  not  a  feoff-, 
ment.  (i). 

Some  of  the  cases  of  this  class  depend  on 
the  ground  that  the  tenant  for  life  did  not 
pass  his  estate  for  life,  but  he  passed  a  new 
fee  gained  by  wrong ;  others  depend  on 
the  ground  that  there  was  a  surrender,  and 

(/)  Condition,  P.  a,  [i]  -Ferk.    §   620.      1    Ipst, 

((j)  rage  202.  b.  252, 

[h)  1  Inst,  252, 
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that  the  surrender  was  subject  to  a  condition, 
and  not  absolute. 

It  is  true  the  lessee  "ave  a  title  to  the 
feoffee  as  against  his  estate  for  life  ;  but  when 
the  condition  operated,  and  the  lessee  for 
life  entered  by  virtue  of  the  condition,  he  was 
in  the  same  plight,  and  had  the  same  estate, 
as  when  he  made  the  feoffment;  for  his 
re-entry  by  virtue  of  the  condition  was  not 
a  new  disseisin,  nor  was  it  a  continuance  of 
the  former  disseisin  ;  but  the  law,  which  pre- 
fers an  estate  by  right  to  an  estate  by  wrong, 
will  treat  him  as  in  possession  under  his 
former  seisin  and  under  his  former  title. 
Orj  a  similar  principle,  it  is  decided, 
that  if  a  tenant  in  tail  make  a  discoiiti- 
nuance,  by  creating  an  estate  for  life,  or 
an  estate-tail,  the  discontinuance,  unless 
enlarged,  will  cease,  and  the  old  estate-tail 
will  revive,  when  the  estate  for  life  or  the 
estate-tail,  depending  on  the  discontinuance 
sh^ll  cease.  It  remains  to  add  another  point: 
lessee  for  life  and  the  reversioner  join  in  a 
feoffment,  and  a  condition  is  reserved  to 
the  lessee  ;  if  he  enter  for  breach  of  the  con- 
dition this  entry  shall  not  defeat  the  entire 
estate.  (A:) 

This  proposition  owes  its  origin  to  the 
same  rules  of  law,  as  prevailed  in  Brcdons 

[h]   Dyer,  127.  b.  pi.  55. 
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case,  and  Treport's  case.  Though  the  estate 
for  Hfe  and  the  fee  were  united,  yet  the  title 
was  held  under  the  two  distinct  estates.  The 
estate  for  life,  though  blended  with  the  fee, 
was  not  merged.  For  this  reason  the  tenant 
for  life  might  well  enter,  in  respect  of  his 
estate  for  life,  leaving  to  the  feoffee  the  in- 
heritance under  the  grant  of  the  reversion  ; 
but  if  a  person  were  to  grant  the  fee  to  one 
or  apportion  it  out  to  one  for  life,  with  re- 
mainder to  another  in  fee,  he  could  not  by 
any  condition  defeat  the  estate  partially. 
He  cannot  resume  the  possession  either  for 
life,  or  bring  back  the  estate  for  life,  without 
the  fee,  or  the  fee  without  the  estate  for  life : 
except  indeed  he  should  grant  the  estate  for 
life,  in  the  first  instance,  and  afterwards 
grant  the  fee,  as  a  reversion,  by  a  different 
feudal  contract. 

In  this  respect  there  is  a  great  difference 
between  the  rules  of  the  conmion  law,  and 
the  rules  which  are  established  under  the 
learning  of  uses,  and  the  learning  of  executory 
devises  ;  for  through  the  medium  of  powers, 
executory  clevises,  springing  and  shifting  uses, 
estates  may  be  partially  defeated  or  over- 
reached, as  is  fully  illustrated  by  the  doctrine 
to  be  found  in  Mary  Fortington's  case,  (I) 
and  as  occurs  in  the  practice  of  every  day 

(0  10  Rep.  376. 
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vrith  reference  to  jointuring  and  leasing 
and  tlie  like  powers. 

The  points  in  Coke  Litt.  218  b.  may  be 
read  in  this  place,  for  the  purpose  of  keeping 
within  reach  the  distinctions  applicable  to 
this  learning ;  and  they  are  also  important  as 
authorities  for  many  of  the  propositions  al- 
ready advanced. 

Estates  to  be  enlarged  on  condition,  are  of 
a  peculiar  nature.  They  are  attended  with 
many  distinctions  which  deserve  attention. 
The  subject  is  discussed  by  Litt.  §  350,  and 
by  Coke,  in  his  commentary  on  that  sec- 
tion ;  (/«)  and  a  few  observations  on  the  sub- 
ject are  added  in  the  Essay  on  Estates,  Chap. 
Freehold.  The  material  point  is,  that  there 
are  7iot  at  any  one  time  two  estates  :  so  that 
one  may  merge  in  another.  There  is  oiie 
entire  contract,  under  which,  a  person  may 
have  a  fee  to-day,  [n)  to  be  changed  into  a 
term  of  years  to-morrow ;  or  he  may  have  a 
term  of  years  to-day,  to  be  enlarged  into  a 
fee  at  some  future  period,  or  on  an  event :  so 
that  this  species  of  estate,  is  as  well  an  estate 
which  may  be  diminished,  as  an  estate  which 
may  be  enlarged,  on  a  condition  ;  and  by  the 
word  condition  contingencij  must  be  under- 
stood. 


(m)   1  Inst.  216.  b.  (n)    Litt.   §   350.      1    fnst. 

218.  b. 
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Indeed,  it  may  be  added  as  lii^lil}'  pro- 
bable, that  there  may  be  an  estate,  to  be  a 
term  of  years  on  one  event,  to  be  changed  intxj 
a  fee  on  another  event;  and  to  be  reduced  into 
an  estate  for  Hfe,  or  in  tail,  on  a  third  event. 

It  is  to  be  observed,  there  is  one  entire  con- 
veyance. There  are  not  several  conveyances, 
though  there  are  several  grants.  For  this 
reason,  and  because  two  estates  are  not  ex- 
isting at  one  and  the  same  time,  the  doctrine 
of  merger  is  inapplicable. 

Estates  to  be  enlarged  by  release  or  confir- 
mation were  fully  examined  in  the  second 
volume  of  this  work. 

In  these  instances  there  must  be  an  estatcj 
before  there  can  be  an  enlargement.  The 
enlargement  is  produced,  by  the  addition  of 
the  remainder  or  reversion  to  the  particular 
estate. 

The  particular  estate  will  in  some  instances 
at  least  be  united  with  the  reversion  or  re- 
mainder, and  they  will  form  one  entire  estate. 
Will  this  union  produce  the  efi'ect  and  conse- 
quences of  merger  ?  Or  will  the  particular 
estate  continue  in  point  of  estate  as  part  of 
the  enlarged  estate,  so  as  to  give  a  right  to 
the  rents,  conditions,  &c.  annexed  to  the 
particular  estate,  and  so  as  not  to  accelerate 
charoes  and  incumbrances  afFectins:  the  re- 
version  or  remainder  ?  This  is  the  point  for 
inquiry. 
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And  the  case  cited  from  Moor,  (o)  and  the 
case  of  fVehb  v.  Russell,  (p)  have  severally 
decided  that  there  shall  be  a  merger ;  and 
that  the  consequences  of  merger  shall  be  in- 
duced ;  and  yet  no  such  consequence  would 
follow  from  a  conveyance  in  which  these 
several  persons  should  unite  to  transfer  their 
several  estates,  as  one  entire  interest,  in  a 
third,  or  distinct  person,  (q)  On  the  enlarge- 
ment of  estates  as  between  husband  and  wife, 
a  few  observations  will  be  added  under  the 
appropriate  head. 


\^t]ily.  Of  Persons  who  are  Heleasees  to  Uses. 

This  subject  has  been  amply  discussed  in 
page  364,  &c.  In  this  place  it  will  be  neces- 
sary only  to  remind  the  reader,  that  no  estate 
will  be  merged,  b}^  reason  that  the  owner 
thereof  accepts  another  estate  merely  as  a 
releasee  or  grantee  to  uses.  On  the  other 
hand,  an  estate  which  such  feoffee,  releasee, 
or  grantee  may  take  under  an  use  declared 
of  his  estate,  may  be  the  cause  of  merger ; 
in  the  same  manner,  and  under  the  same  cir- 
cumstances, as  if  the  person  taking  an  estate 

(o)  Page  94.  (rj)  This   point   will  be  fur- 

(p)   3  Term  Rep.  403*  ther  examined  as  to  copy/to/Jen'. 
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under  the  use  bad  not  been  the  feofloc,  the 
releasee,  or  the  grantee  to  uses.  It  is  also  to 
be  remembered  that  this  protection  is  ex- 
tended to  a  person  who  is  an  instrument 
towards  the  raisinij  of  uses,  althoudi  he  be 
not  the  feoffee,  the  releasee,  or  the  grantee 
on  whose  immediate  seisin  the  uses  arise. 
Thus  in  the  instance  of  a  conveyance  to  a 
man,  and  his  heirs,  to  the  intent  that  he  may 
be  tenant  of  the  freehold,  (r)  to  the  end  that 
a  common  recovery  may  be  suffered  to  uses, 
although  the  uses  arise  from  the  seisin  of  the 
demandant,  and  not  from  the  seisin  of  the 
tenant ;  yet  the  estate  which  was  in  the 
tenant  prior  to  the  acceptance  of  the  convey- 
ance, will  be  protected.  So  an  use  may  re- 
sult to  a  tenant  for  life  who  surrenders,  for 
the  purpose  that  a  recovery  may  be  suffered, 
when  the  sole  object  of  the  surrender  is,  that 
the  recovery  may  be  suffered  ;  and  when  no 
express  uses  arc  declared,  to  exclude  uses  by 
implication. 

As  connected  with  this  subject,  and  as  a 
point  equally  common  to  the  learning  of 
uses,  and  to  the  learning  of  wills,  it  may  be 
observed,  that  an  estate  will  never  be  raised, 
by  implication  under  a  conveyance  to  uses, 
(and  the  same  rule  is  equally  relevant  to 
wills,)  when  a  consequence  of  the  implication 

(r)   Ferrers  and  Ciirson  v.  Fcrinor,  Cro.  Jac.  s.  643. 
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T\x)uM  be,  to  merge  an  estate  of  a  different 
quality  or  quantity,  (s)  limited  to  the  person 
in  whose  favor  an  use  would  otherwise  be 
implied. 

In   Goodright  v.  Coniish,  (t)  a  devise  was 
to  Jolm  for  fifty  years,  if  he  should  so  long 
live,  and  as  to  the  inheritance  after  the  said 
term,   to  the  heirs  male  of  the  body  of  Jolm, 
and  for  default  of  such  issue  then  to  Richard; 
and   the  court   resolved   that  John  had  not 
an  estate-tail    by  implication   of  the   words 
"  without  issue ;"    because  the  devisor  had 
given  him   an  estate   for  years,   by  express 
words,  and  the  court  could  not  make  such  a 
construction    against    express    words,    when 
thereby  they  would  also  drown  the  estate  for 
years   and   make   an   estate    of   inheritance. 
The  ground  of  this  case  is,  that  an  estate  for 
life   could    not  be  implied    in  the  testator's 
heir,  so  as  to  connect  itself  with  the  limita- 
tion to  the  heirs  of  the  body,  under  the  rule 
in  Shelleifs  case.     Also  in  Adams  v.  Savage, 
(u)  Rawley  v.  Holland,  {x)  the  settler  was  ex- 
cluded from  an  estate  for  his  life  by  impli- 
cation; because  an  express  estate  was  limited 
to   him  for  a  term   of  years.     In  the  former 
case,  the  court  said,  an  estate  should  not  be 

(5)  Dyer,  111.  b.  Note.  (u)   2   Salk.   679.     2   Lord 

{t)  Salk.  226.  Raym.  854. 

(x)  5  Via.  Abr.  22. 

VOL.   III.  L   L 
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iiiiplird,  coiitrary  to  llic  intention  of  the  eon* 
vcyancc  ;  and  in  the  latter  ease  that  no 
estate  of  freehohl  eould  result  to  A.  for  his 
life  by  implication,  because  another  estate, 
viz.  for  ninety-nine  years,  if  he  should  so  hnv^ 
live,  was  expressly  limited  to  him,  and  was 
inconsistent  with  the  freehold  by  implica- 
tion. 

Still  less  can  an  estate  result  when  there 
is  a  limitation  to  some  other  person  for  the 
hfe  of  the  settler ;  as  is  evident  from  the 
cases  of  Tipphi  v.  Cosin,  (y)  and  Else  v.  O5- 
home  [z). 

So  the  fee  shall  not  result  to  the  feoffor  if 
the  resultino;  use  would  cause  the  immediate 
merger  of  an  estate,  limited  to  him  expressly 
for  years,  {a) 

Thus  the  rule  must  be  understood  with  the 
qualification,  that  the  implication  of  an  estate 
for  life,  will  be  withheld  only  when  the  im- 
plication would  be  contrary  to  an  express 
estate  ;  or  the  consequence  of  the  implication 
would  be  an  immediate  merger  of  an  estate 
expressly  limited.  But  when  several  estates 
are  limited,  an  estate  for  life  may  be  implied, 
if  it  can  be  done  consistently  with  the  other 
limitations ;  and  although  after  the  determi- 
nation of  mesne  estates  there  may  be  a  mer- 


(7/)  4  Mod.  380i  (a)  Dyer,  111.6.  Note» 

[z)  1  P.  Wmsi  38:f. 
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ger  <')f  the  prior  estate  by  reason  of  the  estate 
to  be  raised  by  implication,  the  implication 
will  be  excluded. 

Every  case  of  this  sort  must  depend  on  its 
own  circumstances,  since  a  limitation  to  the 
settler  in  one  case,  (Adams  v.  Savage)  for 
ninety-nine  years,  and  in  the  other  case 
(Else  V.  Osborne,)  for  ninety-nine  j^ears,  de- 
terminable on  his  death,  excluded  the  impli- 
cation, though  there  were  mesne  estates  ; 
while  in  Fenhay  v.  Hun-ell,  (h)  an  estate 
for  life  was  implied  after  a  term  of  three 
thousand  years,  although  there  was  a  prior 
estate  to  a  trustee,  for  a  term  of  years  deter- 
minable on  the  death  of  the  settler  ;  on  the 
other  hand,  in  Rowley  v.  Holland,  where  the 
circumstances  were  the  same,  except  that  the 
.se^^/er  himself,  was  substituted  in  the  place  of 
the  trustee,  as  to  the  term  of  ninety-nine 
years  determinable  on  his  death,  the  implica- 
tion was  excluded. 


ISthly,  Of  Persons  who  have  Estates-Tail. 

On  this  subject  there  is  an  ample  discus- 
sion in  p.  342.  'Vhr  general  result  is  that  an 
estate-tail,  while  vested  in   tlic  donee  or  heir 

[b)  2  Vorn.  370. 
L    L  2 
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in  tail,  under  the  intail,  \vill,  for  the  sake 
of  the  lieirs  in-tail,  and  to  preserve  their  right 
of  sueeession,  be  protected  from  merger ; 
but  this  estate  when  changed  into  a  base  fee, 
either  in  the  donee  in  tail,  or  in  any  other 
person,  will,  like  all  other  particular  estates, 
be  subject  to  the  doctrine,  and  to  the  opera- 
tion of  merger. 

Though  it  is  aoreed  that  an  estate  tail  is 
privileged  from  merger,  yet  it  seems  the 
j)rivilege  is  only  in  favor  of  the  issue,  to  pre- 
serve their  interests,  (c)  To  carry  the  ex- 
emption farther,  would  induce  great  absurdi- 
ties. What  reason  can  be  adduced  a^jainst 
the  merger  of  the  determinable  fee,  arising 
from  a  conveyance  by  tenant  in  tail,  in  the 
reversion  in  fee,  subject  to  a  right  in  the  issue 
to  defeat  the  determinable  fee?  By  allowing 
them  to  restore  themselves  to  the  estate-tail, 
their  rights  are  amply  protected.  On  the 
other  hand,  by  denying  that  the  determina- 
ble fee  was  capable  of  merging,  might  be  to 
carry  on  two  successions,  till  the  right  of  the 
issue  was  clearly  barred  and  defeated  ;  and 
then  the  determinable  fee,  if  the  union  conti- 
nued, must  merge,  so  that  the  right  of  suc- 
cession, under  a  continuing  seisin  might  be 
varied,  without  any  new  act  of  the  party. 
It  is  more  reasonable,  and  more  consistent 

{c)  Perk.  s.  520.  cites  II.  7.  11. 
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with  the  rules  of  law,  to  say,  (and  this  indeed 
is  the  effect  of  the  decisions,)  (d)  that  as 
against  the  issue  in  tail,  the  right  to  the 
estate-tail  is  subsisting,  {e)  and  against  all 
other  persons  the  time  of  the  estate-tail  is 
merged. 

To  the  authorities  which  have  been  cited 
may  be  added  Crow  v.  Baldxvcre,  (f)  for  the 
purpose  of  introducing  the  observation  of 
Lord  Keiujon,  which  was  made  in  these 
terms  :  {g) 

"  The  operation  of  a  fine  and  a  recovery 
"  on  questions  of  this  kind  is  extremely  dif- 
"  ferent.  If  a  tenant  in  tail,  with  a  reversion 
"  in  fee  to  himself,  levy  a  fine,  the  effect  of 
"  that  on  the  estate-tail  is  creating  a  base 
"  fee  ;  and  that  becomes  merged  in  the  other 
"  fee,  and  lets  in  all  the  incumbrances  of  the 
"  ancestor,  which  has  frequently  happened 
"  in  practice,  from  such  a  person  being  ill 
"  advised  to  levy  a  fine,  instead  of  suffering 
"  a  recovery.  Generally  speaking,  where 
"  two  estates  unite  in  the  same  person  in  the 
"  same  right,  the  smaller  one  is  merged  in 
"  the  other,  except  in  the  case  of  an  estate- 
"  tail,  and  a  reversion  in  fee,  which  may  ex- 


[d)  Stringer  v.  New,  9  Mod.  (/)   5  Term.  Rop.  104. 

3t)3.     Is  this  case  law  ?  (fj)     Crow      v.       lialdwcrc, 

(e)     Syinonds   v.     Cndmorc,  5  Term.  Rep.  109, 
4  Mod.  1. 
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'*  ist  tooetlier.  In  such  a  case,  by  the  ope-.. 
"  ration  of  the  statute  De  donis  the  estate- 
"  tail  is  kept  alive,  not  merged  by  the  rever- 
"  sion  in  fee/' 

In  addition  to  the  authorities  already  cited, 
it  may  be  observed  that  a  remainder  in  tail 
may  be  void,  because  the  same  extent  of 
ownership  or  more  is,  in  eliect,  comprised  in  a 
former  estate- tail.  This  may  be  the  result,, 
though  there  are  different  states  of  ownership; 
as  in  the  instance  of  a  gift  to  a  man  and  wo- 
man, and  the  heirs  of  the  body  of  the  man, 
with  remainder  to  the  man  and  woman  and 
the  heirs  of  their  two  bodies :  {h)  for  the  se- 
cond estate-tail  must  necessarily  expire  with 
the  determinatiou  o^  t\\^  formev  estate-tail. 


144 hljj,  Of  Persons  who  have  Estates  in  Right 
of  their  wives  and  also  of  themselves. 

A  general  view  of  the  law  on  this  subject 
has  been  taken  in  p.  278,  and  in  different 
parts  of  this  Essay.  All  that  remains  to  be 
done  in  this  place,  is  to  take  a  summary  view 
of  the  distinctions  applicable  to  this  subject. 

1st,  With  reference  to  terms  of  years. 

2dly,  With  reference  to  estates  of  free- 
hold, 

(//)   1  Inst.  28.  b. 
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'  And  Sdly,  AVith  reference  to  estates  to  be 
enlarged  h}^  release  or  confu-niation. 

■  1  st,  When  a  woman  has  a  term  of  years  (0 
either  in  her  own  right,  or  as  executrix  or 
administratrix,  and  her  husband  afterwards 
purchases  the  immediate  reversion  or  re- 
mainder, the  term  will  be  merged  ;  but  if  the 
reversion  had  descended  to  him,  or  if  he  had 
purchased  the  reversion  or  remainder  before 
his  wife  acquired  the  term,  the  act  of  law 
would  not  have  been  an  extinguishment  of 
the  term  of  the  wife,  (k) 

In  Easter  Term,  5  Eliz.  (Z)  it  was  held  by 
all  the  justices  that  if  a  feme  executrix  has  a 
term  and  takes  a  husband,  and  the  husband 
purchases  the  reversion,  the  term  is  extinct  as 
to  the  wife  if  she  survive — but  in  respect  of 
all  strano:ers,  it  shall  be  accounted  assets  in 
ses  mains.  In  another  case,  Holt,  Chief  Just, 
indeed  said,  {m)  "  so  if  A.  has  a  term  in  right 
^'  of  his  wife,  or  as  executor,  and  purchases 
"  the  reversion,  it  is  no  extinguishment,  be- 
"  cause  he  has  the  term  and  reversion  in  dif- 
"  ferent  rights.'' 

The  case  of  Lady  Flati  v.  Sleap,  {n)  is  an 
authority  that  the  descent  of  the  innnediate 
freehold  to  a  feme  does  not  mcri2;e  an  estate 


[i)    Downhuj    V,     i>t]iinnur.  [l]   Moor,  .")•}. 

Cro.  Eliz.  <J12.  [m]   1  Sulk.  32G. 

[h)   Lcun,  38.  (")  Cro.  J.  27^.. 


520  ON  MERGER. 

for  years  vested  in  the  liusband  in  his  own 
right. 

In  another  case,  (o)  a  lease  was  made  to 
husband  and  wife  for  years,  and  they  entered; 
the  lessor  afterwards  enfeoffed  the  husband, 
who  died  seised.  The  wife  survived  and 
claimed  the  term  ;  and  betwixt  the  wife  and 
the  heir  of  the  husband,  the  debate  was,  whe- 
ther this  term  w^as  extinguished :  and  it  was 
held  bj'  the  whole  court,  that  by  the  accept- 
ance of  the  feoffment,  the  husband  had  sur- 
rendered the  term,  and  it  was  extinguished. 

A  distinction  is  added  in  these  terms. 
"  But  if  the  conveyance  had  been  by  bar- 
"  gain  and  sale  inrolled,  or  by  fine,  it  had 
"  been  otherwise."  Neither  the  reason  or 
the  grounds  of  this  distinction  are  compre- 
hended. 

But  if  an  estate  for  years  (p)  be  granted 
to  A,  and  the  wife  of  the  reversioner,  it  shall 
not  drown  in  the  reversion,  but  upon  the 
death  of  the  wife  previous  to  A.  the  intirety 
shall  vest  in  him.  The  exemption  from  mer- 
ger is,  first,  for  the  sake  of  the  other  joint-te- 
nant, and  secondly,  and  principally,  because 
the  husband  had  the  inheritance  before  his 
wife  acquired  the  term  ;    for  if  she  and  her 

(o)     Dotvning    v.    Scifmour,  {p)   Plow.  Com.  418. 

Cro.  Eliz.  912.   See  also  Moor, 
*4.  4  Lev.  38. 
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companion  had  been  joint-tenants  of  the 
term,  and  he  had  purchased  the  reversion, 
there  would  have  been  a  merger  for  a  moiety : 
so  if  she  should  survive,  the  term  would  con- 
tinue in  her  and  her  husband  in  her  right ; 
of  course  the  interest  of  the  joint-tenant  is 
not  the  only  ground  of  exemption. 

2dly,  When  a  woman  has  an  estate  of  free- 
hold for  her  life,  with  remainder  to  her  hus- 
band for  life,  her  estate  of  freehold  will  re- 
main distinct  from  the  estate  of  her  husband, 
and  will  not  merge  in  it.  (q) 

Also  though  her  husband  had  purchased 
the  remainder  or  reversion,  her  estate  would 
not  have  been  destroyed  as  against  her  ;  still 
less  woidd  it  have  been  destroyed  by  a 
descent  to  him  of  the  remainder  or  rever- 
sion. 

So  when  the  husband  has  an  estate  for 
life,  and  the  fee  descends  to  his  wife,  his 
estate  for  life  will  remain  ;  but  when  the  hus- 
band has  an  estate  for  years  or  for  life,  (r) 
and  he  and  his  wife,  or  his  wife  with  his  con- 
sent and  agreement  (for  she  cannot  become 
a  purchaser  against  his  will)  purchase  the  re- 
mainder or  reversion  expectant  on  this 
particular  estate,  then  it  should  seem  the  par- 
ticular estate  of   the    husband,  will  meriic. 


(7)     Stevens    v.     Drdriilijc,  (r)  Jcnk.  73. 

1  Lev.  35. 
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And  where  hiisbaiul  and  wife  are  seised  in 
right  of  the  wife  for  Jier  life,  and  they  accept 
a  grant  of  the  reversion,  the  estate  for  Hfe 
will  be  merged ;  at  least,  till  the  wife  waives 
the  reversion  ;  and  by  this  merger  a  contin- 
gent remainder  will  be  destroyed,  (s) 

A  woman  tenant  for  life  intermarried  with 
him  in  remainder  in  tail,  and  husband  and 
wife  joined  in  a  fine  :  there  was  not  any  dis- 
continuance.  (t)  This  proves  that  there  is  not 
any  merger  of  the  estate,  to  allintenis;  for 
if  the  estate  was  merged  to  all  intents,  the 
husband  would  be  tenant  in  tail  in  posses- 
sion, and  his  fine  would  create  a,  disconti- 
nuance. 

3dly,  In  reference  to  estates  to  be  enlarged 
by  release  or  confirmation  ;  the  estate  of  the 
wife  confers  a  seisin  on  the  husband  and  wife 
in  right  of  the  wife  ;  and  thei'efore  allows  of 
an  enlargement  to  him  ;  but  when  the  hus- 
band has  an  estate  in  his  own  right,  the  wife 
has  not  in  respect  thereof  any  seisin,  admit- 
ting of  an  enlargement  to  her.  Hence  the 
distinction  to  be  found  in  Litt.  (//)  and  in  Co. 
Ijtt.  (.r)  Tlie  language  of  Jjtt.  in  section 
525,  is,  '*  Also  if  I  let  certain  land  to  a  feme 
"  sole,  for  term  of  her  life,  who  taketh  hus-. 


(.s)  Plunkctv.  Holmes,  swpcd,  («.)  s.  525,  526. 

(t)     Stevens    v,      Brctridgr,  (,r)   209.  a.  1). 

1  Lev.  3G. 
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**  band,  and  after  I  confirm  the  estate  of  the 
"  husband  and  wife,  to  have  and  to  hold  for 
"  term  of  their  two  hves.  In  this  case  the 
*'  husband  doth  not  hold  jointly  with  his 
"  wife,  but  holdeth  in  right  of  his  wife  for 
"  term  of  her  life.  But  this  confirmation 
"  shall  enure  to  the  husband  by  way  of  re^ 
"  mainder,  for  term  of  his  life,  if  he  surviveth 
"  his  wife."  And  in  section  226  the  lan- 
ouao-e  is,  "  but  if  I  let  land  to  a  feme  sole  for 
"  years,  who  taketh  husband,  and  after  I 
"  confirrn  the  estate  of  the  husband  and  his 
"  wife,  to  have  and  to  hold  for  a  term  of  their 
"  two  lives :  in  this  case  they  have  a  joint 
"  estate  in  the  freehold  of  the  land,  for  that 
"  the  wife  had  no  freehold  before,  &c.'' 

On  the  525th  section   of  Littleton    Lord 
Coke  has  the  following  observations  : 

First,  "  The  baron  has  such  an  estate  in 
"  the  land  in  right  of  his  wife,  as  he  is  capa- 
"  ble  of  a  confirmation,  to  enlarge  his  estate  ; 
"  and  therefore  if  the  confirmation  had  been 
*'  made  of  his  estate  to  him  alone,  to  have 
"  and  to  hold  the  land  to  him  and  to  his 
"  heirs,  this  had  been  good  to  have  conveyed 
"  the  fee-simple  to  him,  after  the  decease  of 
"  his  wife ;  for  if  in  this  case  a  release  be 
"  made  to  the  husband  and  his  heirs,  this 
"  is  sutiicient  to  convey  the  inhcriti^nce  of  the 
^'  land  to  the  husband." 
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Second li/,  "  The  wife  hath  the  whole  for 
"  her  life/' 

Thirdly,  "  If  the  confirmation  had  been 
"  made  to  the  liusband  and  wife,  to  have 
"  and  to  hokl  the  land  to  them  two  and  their 
"  heirs,  they  had  been  joint-tenants  [read 
"  tenants  by  intireties]  of  the  fee-simple, 
"  and  the  husband  seised  in  right  of  the 
"  wife  for  her  life ;  for  the  husband  and  the 
"  wife  cannot  take  by  moieties  [add  without 
"  words  of  express  severance]  during  the  co- 
"  verture." 

Fourthly,  he  adds  these  distinctions,  "If 
"  a  man  letteth  land  to  the  husband  and 
"  wife,  to  have  and  to  hold  the  one  moiety 
"  to  the  husband  for  the  term  of  his  life,  and 
"  the  other  moiety  to  the  wife  for  her  life, 
"  and  the  lessor  confirm  the  estate  of  them 
"  both  in  the  land,  to  have  and  to  hold  to 
"  them  and  their  heirs  :  by  this  confirmation, 
"  as  to  the  moiety  of  the  husband,  it  cometli 
"  only  to  the  husband  and  his  heirs  ;  for  the 
"  wife  hath  nothing  in  that  moiety  ;  but  as 
"  to  the  moiety  of  the  wife  they  are  joint- 
"  tenants,  as  hath  been  said,  for  the  husband 
"  hath  such  an  estate  in  his  wife's  moiety  in 
"  her  right,  as  is  capable  of  a  confirmation. 
"  But  if  such  a  lease  for  life  be  made  to 
"  two  men,  by  several  moieties,  and  the 
"  lessor  confirms  their  estates  in  the  land,  to 
"  have  and  to  hold  to  them  and  their  heirs, 


ON  MERGER.  525 

'  the}^  are  tenants  in  common  of  the  inherit- 
ance ;  for  regularly  the  confirmation  shall 
enure  according  to  the  quality  and  nature 
of  the  estate,  which  it  doth  enlarge  and  in- 
crease/' 

And  on  the  525th  section,  Lord  Coke  ob- 
serves. 

1st.  "  Chattels  reals,  as  leases  for  years, 
"  wardships  and  the  like,  are  not  given  to 
*'  the  husband  absolutely  (as  all  chattels  per- 
*'  sonals  are)  by  the  intermarriage,  but  condi- 
"  tionally,  if  the  husband  happen  to  survive 
"  her,  and  he  hath  power  to  alien  them  at 
"  his  pleasure,  but  in  the  mean  time  the  hus- 
"  band  is  possessed  of  the  chattels  real  in  her 
"  rio;ht." 

2dly,  "That  the  husband  hath  such  a 
"  possession  in  her  right  of  the  chattel  as 
"  is  capable  of  the  confirmation  or  of  a  re- 
"  lease/' 

3dly,  "  The  confirmation  in  this  case  to 
"  the  husband  and  wife  for  their  lives  maketh 
"  them  joint-tenants  for  life,  because  a  chat- 
"  tel  of  a  feme  covert  may  be  drowned  /' 
and  so  note  a  diversity  between  a  lease  for 
life,  and  a  lease  for  years  made  to  a  feme  co- 
vert ;  for  her  estate  of  freehold  cannot  be  al- 
tered by  the  confirmation  made  to  her  hus- 
band and  her,  as  the  term  for  years  may, 
whereof  her  husband  may  make  disposition 
at  his  pleasure. 
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The  followino:  dilTerence  is  also  to  lie  ob- 
served — If  a  sole  woman  seised  of  land  in 
fee  lease  the  same  unto  a  stranger  for  life, 
and  taketli  a  husband,  and  the  lessee  doth 
grant  his  estate  unto  the  husband,  this  is  no 
surrender :  and  yet  as  Perkins  {y)  observes, 
the  husband  is  seised  of  the  reversion  in  fee, 
which  is  immediate  unto  the  estate  of  the 
lessee  :  viz.  in  the  right  of  his  wife,  and  not 
in  his  own  right.  Shcppord  in  his  Touch- 
stone (z)  has  mistaken  this  point.  He  as- 
sumes that  tlie  husband  is  not  capable  of  a 
surrender,  while  the  true  ground  of  the  case 
is,  that  he  has  taken  a  grant  and  not  a  sw- 
rendtr. 

In  BrooJcc,  Ch.  Surrender  (a)  these  points 
are  also  to  be  found :  land  was  given  to  R. 
and  J.  his  wife,  and  to  the  heirs  of  R.,  and  R. 
died  having  issue  a  daughter  Cicili/,  wdio  took 
for  her  husband  O. ;  and  afterwards  J.  who 
had  survived,  gave  (b)  the  land  to  Cic'dy  and 
O.  her  husband  in  tail,  (c)  the  remainder  in 
fee  to  O.  It  is  added,  query  if  this  be  a  sur- 
render? And  it  seems  not;  because  the  hus- 
band is  joined  with  his  wife-  And  he 
adds,  (c)   also  note  by  all  the  justices  of  the 


[y)  Sec.  622.  Shep.  Touch.          (6)  By  feoffment— must  be 

82.  S.  P.  understood. 

(z)  page  noi.  (f)   pi.    23.    Shep.    Touch* 

[(i)  pi.  20.  82.  S.  P. 
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Common  Pleas,  if  a  man  lease  land  to  tsvo 
for  the  term  of  their  lives,  and  has  issue  two 
daughters  and  die,  and  one  daughter  takes 
husband,  and  the  tenant  grant  his  estate  to 
the  husband  and  wife,  that  this  is  no  surren- 
der clearly.  Perkijis  (d)  states  the  same  point 
to  the  same  effect. 

These  cases  prove  that  a  purchase  by  way 
o^  grant,  which  a  husband  makes  in  his  own 
right,  either  to  himself  alone,  or  to  himself 
and  wife  jointly,  will  not  operate  against  the 
intention,  as  a  surrender.  On  the  other  hand, 
an  instrument  in  the  form  of  an  express  sur- 
render, would  produce  the  effect  of  the  instru- 
ment whose  form  was  adopted. 

In  another  case  (e)  there  was  a  tenant  by 
the  curtesy,  with  the  reversion  to  husband 
and  wife.  The  tenant  by  the  curtesy  enfe- 
offed the  husband  and  wife,  and  this  was  ad- 
judged a  surrender  to  the  wife,  and  no  feoff- 
ment ;  and  so,  adds  Brooke,  see  that  if  the 
feme  die  without  issue,  the  heir  of  the  wife 
ma}'  enter  on  the  husband :  and  the  like 
point  is  in  pi.  34.  The  reason  of  the  deter- 
mination seems  to  have  been,  that  the  feme 
was  an  infant.  Another,  and  more  cogent* 
reason  may  be,  that  a  surrender  would  be  a 
rightful  act,  while  a  feoffment,  operating  as 
such,  would  give  a  fee  under  a  new  title,  and 
by  wrong, 

[d)   Sect.  C>23.  ((')   IJiooki-  .SuiI-cikU  r,  pi.  'iCi. 


528  ON  MERGER. 

A  luis])and  and  wife  (/)  joined  in  a  fine, 
for  the  purpose  of  giving  effect  to  a  building 
lease  of  lands,  in  which  the  wife  had  an 
estate  for  her  jointure,  for  her  life  ;  and  it  was 
held,  that  the  wife's  estate  should  not  be  sub- 
ject to  the  charges  of  the  husband,  created 
between  the  jointure  and  the  lease.  This 
case  proves  that  no  merger  of  the  wife's 
estate  took  place,  but  the  use  arose  to  each 
person  from  his  or  her  own  seisin  or  estate. 


15/A/y,  Of  Fersoiis  who  have  Estates  as  E.re- 
cutors  or  Administrators,  and  also  in  their 
own  Right. 


An  ample  discussion  on  this  subject  will 
be  found  in  p.  299. 

The  prominent  distinctions  are — first,  the 
law,  unless  forced  to  a  different  conclusion, 
favors  the  continuance  oft  he  estate  which 
the  executor  or  administrator  has  in  that 
character.  And  therefore  the  act  of  law 
will  not,  by  its  own  operation,  without  the 
intervention  or  act  of  the  party,  put  an  end 
to  the  estate  of  the  executor  or  administra- 
tor. Hence  the  decisions  which  establish 
that  when  the  owner  of  the  immediate  free- 

(/)  Skin.  238.  Com.  Dig.  Uses  D.  3. 
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liold,  or  of  the  inheritance,  becomes  an 
executor  or  administrator  ;  or  when  a  per- 
son beino'  an  executor  or  administrator  takes 
the  fee  by  descent  or  marries  (/)  the  owner 
of  the  reversion  or  remainder ;  in  either  case, 
there  will  not  l)e  any  merger ;  because  the 
descent  or  title  by  marriage  ;  or  the  charac- 
ter of  executor  or  administrator,  is  by  mere 
operation  of  law-  but  the  moment  the  exe- 
cutor or  administrator  ceases  to  hold  the  term 
in  that  right  by  claiming  the  term  as  legatee, 
<Scc. ;  or  the  moment  that  such  executor, 
or  a  husband  possessed  of  a  term  in  right  of 
a  wife,  by  his  own  voluntary  act  purchases 
the  reversion  or  remainder  expectant  on  the 
term  of  years,  the  term  will  be  influenced  by 
the  learning,  and  consequently  be  subject  to 
the  operation,  of  merger. 

In  these  distinctions  will  be  found  a 
summary,  and  the  general  result,  of  the  de- 
tailed view,  which  has  been  taken,  of  the  se- 
veral decisions,  and  text  authorities,  rekivant 
to  this  point. 

(/)  4  Leo.  38. 


VOL.   Til.  M    M 
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\6tlih).  Of  those  who  have  several  Estates,  one 
in  their  individual  Capaciti/,  another  in  their 
corporate  Capaciti/, 

No  point  ill  the  law  of  merger  seems  to 
be  involved  in  more  difficulty  thun  that, 
which  belongs  to  this  head.  It  is  not  easy 
to  extract  any  satisfactory  principle  or 
solution  from  the  authorities.  The  reader 
is  referred  to  the  observations  which  have 
already  been  offered  ;  and  the  disthictions 
which  are  stated  by  Comyns  in  his  Digest  {g) 
will  be  added. — He  puts  the  distinctions  iu 
these  terms.  So  if  a  natural  person  purchases 
to  him  and  his  succesors,  he  has  only  for  life; 
so  if  a  body  politic  takes  in  its  natural  capa- 
city, as  a  lease  to  a  dean,  &c.  for  one  hun- 
dred years,  and  afterwards  a  release  to  him 
and  his  successors,  it  gives  to  him  only  for 
life,  for  he  takes  the  lease  in  his  own  natural 
capacity.  So  if  a  corporation  sole,  as  a 
bishop,  parson,  {li)  &c.  purchases,  he  has  not 
a  fee  Avithout  the  word  successors. 

On  these  distinctions  it  may  be  observed 
first,  that  the  purchase  is  assumed  to  be  by 
deed  and  not  by  will ;    and  in  a  deed,  the 

(gf)  Title  Estates,  a.  2.  {/^)  Add,  Chantry  priest  in- 

corporate, 1  Inst.  9.  a. 
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^vord  successors  is  not,  though  in  a  will  it  is, 
equivalent  to  heirs.  In  the  second  instance, 
the  purchase  was  in  the  corporate  capacity. 
And  in  reference  to  a  corporation  the  word 
heirs  in  a  deed  is  not  equivalent  to  the  word 
successors. 

In  the  third  instance  it  is  submitted  though 
a  dean  and  chapter  may  have  a  lease  for 
years  in  their  corporate  capacity,  yet  a  sole 
corporation,  as  a  chantry  priest,  (i)  a  parson, 
or  even  a  dean,  being  a  sole  corporation, 
cannot  have  a  term  in  any  other  than  its  in- 
dividual capacity.  The  point,  however,  in- 
tended to  be  expressed  is,  that  when 
the  dean  has  a  term  of  years  in  his  in- 
dividual capacity,  and  the  release  operates 
to  the  dean  in  his  individual  capacity,  the 
fee  cannot  pass  to  him  without  the  word 
"  heirs ;"  for  in  a  deed  the  word  "  success- 
"  sors"  will  not  be  equivalent  to  the  word 
"  heirs/'  In  those  instances  in  which  the 
dean  is  a  sole  corporation,  it  would,  in  refer- 
ence to  those  instances,  be  proper  that  the 
"•rant  should  be  to  the  dean  and  his  sue- 
cessors  when  he  is  to  take  in  his  corporate 
capacity.  And  yet  Lord  Cohe  has  supposed 
that  a  chantry  priest  incorporate,  is  not  caj)a- 
!)leofagrant  to  him  ajid  his  successors;  a 
point  whicii  is  (picstionable  :  for  a  bishop    or 

(/■)    1  lust.  !).  a. 
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a  parson  is  capable  of  a  foe  as  such  ;  and  a 
grant  to  a  bishop  in  libera  eleemosina  will 
pass  the  lee  without  any  words  of  inheri- 
tance, {k) 

Had  the  law  been  otherwise,  the  general 
result  would  have  seemed  to  be  that  a  release 
to  a  sole  corporation  in  its  politic  capacity, 
would  not  enlarge  or  merge  the  estate  which 
the  individual  had  in  his  own  right,  and  in  his 
individual  capacity  ;  but  the  case  of  the  lessee 
becoming  parson,  as  that  case  is  generally  un- 
derstood, favors  a  contrary  conclusion.  For  a 
release  to  the  individual  who  is  a  sole  corpo- 
ration, and  to  his  heirs,  will  enlarge  a  term 
vested  in  that  person,  because  he  cannot 
have  the  term  in  any  other  right  than  his 
individual  capacity.  But  when  a  term  is 
vested,  as  it  may  be,  in  a  corporation  ag- 
gregate of  many,  the  grant  of  the  fee  to  any  in- 
dividual, being  a  member  of  that  corporation; 
or  even  to  the  head  of  that  corporation,  as  a 
mayor,  dean,  (Sec.  will  not  extinguish  the  term. 
The  case  of  the  lessee,  who  afterwards  be- 
comes parson  and  as  such  intitled  to  the  lands 
which  are  leased,  and  on  which  so  great  a  di- 
versity of  opinion  has  been  entertained,  occa- 
sions the  principal  difficulty  ;  since  an  indivi- 
dual took  the  term  as  an  individual,  though 
granted   to  him  when   ])arson,  and   the  term 

[U]  1  Inst.  9.  a. 
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was  treated  as  extinguished,  and  not  merely 
as  suspended  by  his  acceptance  of  the 
parsonage  in  his  character  of  parson :  so 
that  though  in  his  pohtic  capacity  he  be- 
came the  owner  of  the  freehold,  the  term 
which  he  had  in  his  individual  capacity  was 
annihilated. 

Lord  Coke  accounts  for  the  distinction  in 
these  terms :  (0  "  A  master  of  an  hos- 
"  pital  being  a  sole  corporation,  by  the  con- 
"  sent  of  his  brethren,  makes  a  lease  for 
"  years  of  part  of  the  possessions  of  the  hos- 
"  pital.  Afterwards  the  lessee  for  years  is 
"  made  master.  The  term  is  drowned.  For 
"  a  man  cannot  have  a  term  for  years  in  his 
"  own  riHit  and  a  freehold  in  autre  droit  to 
"  consist  together,  (as  if  a  man  lessee  for 
"  years,  take  a  feme  lessor  to  wife)  [an 
"  example,  however,  which  in  the  mode  in 
"  which  it  is  stated,  is  not  law.]  But  a  man 
"  may  have  a  freehold  in  his  own  right,  and 
"  a  term  m  autre  droit;  and  therefore,  if  a 
"  man  lessor  take  a  feme  lessee  to  wife,  the 
"  term  is  not  drowned,  but  he  is  possessed  of 
"  the  term  in  her  right,  during  the  coverture. 
"  So  if  the  lessee  make  the  lessor  his  execu- 
"  tor,  the  term  is  not  drowned. 

"  I'ut  if  it  had  been  a  corporation  aggre- 
"  oatc  of  many,    the  making  of  the   lessee 

(/)   Inst.  :m.  h. 
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"  master,  had  not  extinguished  the  term  ; 
"  no  more  than  if  the  lessee  had  been  mtvde 
**  one  of  the  brethren  of  the  hospital/' 


i7 thiy.  Of  Persons  who  have  Titles  by.  Cur-, 
tesy. 

ISthly.  Of  Persons  who  have  Titles  to  Dower 

In  order  to  confer  a  title  of  dower,  or 
a  title  by  curtesy,  two  out  of  many  other  re- 
quisites must  concur. 

First,  As  to  dower,  the  husband,  and  as, 
to  curtesy  the  Avife  must  have  a  sole  seisin, 
and  such  seisin  should  be  of  the  freehold, 
and  of  the  inheritance ;  either  as  one  entire 
estate,  or  as  several  estates,  without  any 
interposed  estate  of  freehold.  The  impedi- 
ment arising  from  a  joint-tenancy,  may  be 
removed  by  means  of  merger,  operating 
to  sever  the  tenancy ;  as  in  Wiscofs  case,  and 
other  like  instances.  So  the  impediment 
arising  by  an  interposed  estate  of  freehold, 
as  in  Duncomhe  v.  Duncombe,  may  be  re- 
moved by  the  merger,  first  of  the  interposed 
estate  of  freehold  in  the  inheritance,  and 
secondly,  of  the  immediate  estate  of  freehold 
in  the  same  inheritance  thus  unitins;  the  free- 
hold  and  the  inheritance  ;  and  thus  conferring 
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a  seisin  of  which  the  husband  may  have  cur- 
tesy, or  a  wife  may  have  dower.  Several 
instances  of  this  sort  have  been  given  in  pre- 
ceding parts  of  this  work. 

It  is  also  to  be  remembered  that  a  man 
may  have  a  seisin  of  which  his  wife  may  be 
dowable,  or  a  woman  may  have  a  seisin  giv- 
ing a  title  of  curtesy  to  her  husband,  by  rea- 
son of  a  temporary  union  of  the  freehold  and 
of  the  inheritance.  Such  title  to  dower  or  to 
curtesy,  may  be  defeated  by  reason  that  a 
contingent  rcmain.ler  interposed  between  the 
freehold  and  the  inheritance  becomes  vested, 
and  separates  the  freehold  from  the  inherit- 
ance. The  two  leading  authorities  on  this 
point  are  the  cited  cases  of  Lezs)h  liowles,  {in) 
and  Boothbi/v.  Vernon,  (n)  and  the  other  cases 
of  that  class  collected  under  the  head  treating: 
of  Contingent  Remainders. 

It  should  be  remembered  in  this  place,  that 
the  existence  of  an  interposed  estate  for  years, 
does  not  exclude  the  right  to  dower  or  to  cur- 
tesy 5  and  that  terms  fo)-  years  are  frequently 
kept  on  foot  to  attend  the  inheritance,  for  the 
purpose  of  protecting  the  inheritance  from 
a  title  of  dower,  attaching  after  the  creation  of 
the  term.  Should  the  term  become  mermxl 
by  accident  or  design,  this  protection  would 
be  lost.     And  it  is  to  be  observed,  that  neither 

(//*)    11  Kcp.  7'J.  (")  '■)  M(jd.  117. 
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the  heir  or  the  devisee  of  the  husband  cnu 
use  a  term  as  a  protection,  against  tlie  dower 
of  the  widow  ;  nor  can  a  purchaser,  after  the 
death  of  the  husband,  avail  himself  of  the 
term,  to  the  prejudice  of  the  dower  of  tlie 
widow,  unless  he  has  obtained  an  actual  as- 
signment of  the  term ;  and  it  should  seem 
that  such  assignment  should  be  taken  in  the 
llfC'tme  of  the  husband  ;  (o)  and  consequently 
before  the  right  to  dower  shall  be  perfected 
in  the  wife,  by  the  death  of  her  husband. 
To  render  the  term  available  against  the 
wife,  (p)  a  cesset  executio  during  the  term  is 
to  be  obtained  as  part  of  the  judgment :  such 
cesser  of  execution  cannot,  it  is  apprehended, 
be  obtained  when  a  rent  is  reserved  by  the 
lease  creating  the  term,  and  the  wife  is  intitled 
to  be  endowed  of  the  reversion,  and  conse- 
quently of  the  benefit  of  the  rent,  incident  to 
that  reversion.  And  as  every  term  originat- 
ing by  way  of  lease,  and  not  as  a  particular 
estate  with  a  remainder  over,  creates  the  rela- 
tion of  lord  and  tenant,  and  consequently  a 
right  to  services^  which  under  the  feudal  sys- 
tem were  the  principal  object  of  tenure,  it  is 
rather  singular  how  the  cesset  executio  was  in- 
troduced into  practice.  Its  introduction  may, 
perhaps,  be  accounted  for  in  this  manner.     It 


(o)  Mmindrdl  v.  Maundrell,  {}))  Lord  Raym.     Salk. 

10  Ves.  J.  24G. 
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is  a  cesser  of  execution  only  as  to  the  posses- 
sion,  and  not  as  to  the  benefit  conferred  by 
the  reversion  in  respect  of  rent  or  services. 
It  restrains  the  right  to  have  the  actual  occu- 
pation of  the  land,  and  not  the  pernancy  of 
the  rents,  Sec.  Thus  the  wife  obtains  an 
actual  estate  of  freehold  by  way  of  reversion, 
and  a  right  to  the  rent  or  services  as  annexed 
to  the  reversion,  although  her  riaht  to  the 
actual  possession  is  suspended  or  postponed. 
This  is  certainly  the  case  when  the  judgment 
is,  as  it  was  in  Wheatley  v.  Best,  (q)  that  the 
wife  shall  have  seisin,  with  a  saving  that  the 
tenant  by  virtue  of  the  term  of  years  shall  not 
be  ousted  by  the  sheriff.  (?•)  Partly  on  these 
grounds,  and  partly  because  the  term  may, 
by  the  accident  of  merger,  <&c.  become  ex- 
tinguished, the  practice  with  man}'  convey- 
ancers, contrary  to  the  general  and  prevailing 
opinion  in  former  times,  is  to  advise  pur- 
chasers not  to  rely  on  an  attendant  term,  as  a 
clear  and  certain  jM'otection  against  dower ; 
but  they  are  recommended  to  recjuire  a  fine 
to  be  levied  by  the  husband  and  wife,  in  ex- 
tinguishment of  her  title  of  dower.  This 
point  was  argued  in  Male  v.  Smith,  before 
the  Chancellor,  in  August,  1821.  His  deci- 
sion on  this  point  is  not  yet  pronounced,  (.s) 

[q]  Cro.  Eliz.  5G1.     1  R.  A.  (.s)  The  19th  and  20th  heads 

f>7J^.  uf  (Hvisiun,  arc  introduced  af- 

(r)   Park,  Dower,  oOO.  2  Ld.  Icr  the  lllh  divisiuii. 
Uayni.   12'Jli.     Cro.  Eliz.  jG4. 
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2\stli/,  Of  Persons  who  are  Copyholders,  {t). 

In  reference  to  this  subject  the  reader  must 
carefully  distinguish  between  merger  and  ex- 
tinguishment. 

There  may  be  a  merger  of  a  particular 
estate  in  the  remainder  or  reversion  in  fee, 
when  both  estates  are  of  copyhold  tenure.  (?0 
This  is  properly  an  instance  of  merger;  and 
Dove  V.  Williot  is  an  authority  that  merger 
may  take  place  between  those  parties  :  for 
it  was  said  by  Gazvdey,  Clench^  and  Wray^ 
that  "  by  the  surrender  of  a  tenant  for  life  to 
"  the  use  of  him  in  remainder,  his  estate  [the 
"  estate  for  life]  is  drowned  in  the  fee,  and  as 
"  it  were  extinct."  In  that  case  there  was  a 
tenant  for  life  with  remainder  in  fee,  and  the 
remainder-man  made  a  lease^  and  afterwards 
the  tenant  for  life  and  the  remainder-man 
joined  in  a  surrender  to  the  use  of  the  re- 
mainder-man in  fee.  iVnd  it  was  held  that 
the  lease  for  years  became  immediately  charge- 
able on  the  possession,  and  the  point  was 
illustrated  by  a  comparison  in  these  terms, 
"  as  if  he  in  the  remainder  grants  a  rent- 
"  charge,  and  after  the  tenant  for  life  surren- 
"  ders,  the  rent  shall  commence  presently." 

[t)  Supra,  29,  30.  (w)  Cro.  Eliz.  160. 
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To  avoid  confusion  or  erroneous  conclu- 
sions it  will  be  proper  to  distinguish  this  case 
from  Treport's  case,  Bredons  case,  and  the 
cases  of  that  class.  A  surrender  of  copyhold 
lands  to  uses  is  a  common  law  assurance. 
The  use  is  a  limitation  of  a  legal  estate,  and 
although  the  tenant  for  life  and  the  remain- 
der-man joined  in  the  surrender,  yet,  in  con- 
struction of  law  and  in  effect,  the  surrender 
proceeded  entirely  from  the  tenant  for  life, 
and  consequently  there  was  not  a  convey- 
ance in  fee,  proceeding  from  the  united  own- 
ership of  the  tenant  for  life  and  of  the  re- 
mainder-man ;  but  merely  a  surrender  by 
the  tenant  for  life  of  his  estate  for  life,  to 
the  use  of  the  remainder-man.  The  surren- 
der by  the  remainder-man  to  the  use  of  him- 
sslf  was  inoperative. 

On  the  head  of  extinguishment  of  the 
copyhold  tenure,  the  reader  is  advised  to 
consult  the  chapter  in  which  Mr.  Watkins 
has  treated  of  that  subject.  The  result  of 
the  rule  that  nemo  potest  esse  domimis  et  tenens, 
is,  that  whenever  the  copyhold  tenant  ac- 
(piires  an  estate  either  in  possession  or  rever- 
sion or  remainder  in  the  freehold  tenure  of 
the  same  lands,  he  will  cease  to  be  a  tenant 
by  copy  of  court  roll ;  and  even  an  estate-tail 
will  be    barred,  (x)      Although   a  copyholder 

[x]  Diuui  V.  Green,  3  V.  W.  1).     '2  Yes.  J.  52-1.     3  Yes.  128. 
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lias,  for  the  purposes  of  enjoyment,  a  fee  or 
an  estate-tail,  or  an  estate  for  life,  yet,  in  in- 
tendment of  law,  he  is  merely  tenant  at  the 
will  of  the  lord  ;  and  consequently  his  fee,  his 
estate-tail,  or  his  life-estate,  may  be  extin- 
guished by  his  acceptance  of  any  estate,  how- 
ever small,  in  the  freehold  tenure.  In  this  re- 
spect there  is  a  difference  ])etwecn  copyhold 
interests  and  all  other  interests.  The  decisions 
are  founded  on  the  principle  that  the  copy- 
holder is  merely  tenant  at  will.  Therefore 
the  2;eneral  rules  which  i^overn  the  learning  of 
merger,  or  the  nice  distinctions  which  prevail 
in  the  general  doctrine  of  suspension  and 
extinguishment  cannot,  with  propriety,  be 
brought  into  application,  in  a  question  which 
involves  the  extinguishment  of  the  copyhold 
tenure  in  the  freehold  tenure.  As  to  copy- 
holds, there  is  rather  a  change,  or  extinguish- 
ment, of  tenure  than  a  merger  of  estate;  and 
after  the  extinguishment  of  the  copyhold  te- 
nure, the  court  of  Chancery  will  enforce  any 
equities  which  attached  on  the  copyholders 
interest  while  existing,  {y) 

These  are  all  the  observations  which  it  is 
either  necessary,  or  fit,  to  make  on  a  subject 
so  fully  and  amply  discussed,  in  a  work 
which  is  in  the  hands  of  most  professional 
iientiemen. 


» 


(!/)  Lucas  V.  Penmnrjton,  Nels.  Rep.   7. 


ON  MERGER.  541 

The  doctrine  of  enfranchisement  of  copy- 
hold lands,  does  to  a  certain  extent  partake 
partly  of  the  learning  of  merger,  and  partly 
of  the  common  law  learnins;  of  extinsjuish- 
ment :  and  an  enfranchisement  will  in  equity 
be  for  the  benefit  of  the  persons,  who  were  co- 
pyholders, according  to  their  respective  estates. 
Saint   Paul  v.  Dudley    and    Ward,    15    Ves. 
167  (z).     But  a  contingent  remainder  will  be 
destroyed  by  enfranchisement,  {a)     And  as  a 
point  of  practice,  it  may  be  strongly  recom- 
mended that  every  copyholder,  prior  to  his 
acceptance  of  an  estate  in  the  freehold  tenure, 
either  by  way  of  extinguishment  or  enfran- 
chisement, should  create  a  term  for  years,  out 
of  the  copyhold  tenure,  with  the  consent  of 
the  person  who  has  the  freehold  tenure,  and 
obtain  a  declaration  of  trust  under  which  this 
term  of  years  may  be  kept  on  foot,  to  protect 
the  title  from  incumbrances  affecting  the  free- 
hold  tenure,  as   far   as    these   incumbrances 
would   attach    on  the    possession   in  deroga- 
tion of  the  title   under  the  copyhold  tenure, 
if     the    title    under    the     copyhold     tenure 
were    accepted,    without    the    precaution    of 
creating  a  term  for  years  out  of  that  tenure. 
It  is  believed,  there  is   a  case,   (though  after 
fTcat     research    that    case     has    not    been 


(:)   Roc.  V.    Hi(j(jx,    IG  East,  [n)    Roe  v.  liriij'^'x,  10   East, 

415.      1  Walk.  Copy.  3G2.  111.     Is  this  case  ri-litly  lU- 

cidcd? 
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found)  in  which  it  was   decided  tliat  the  in- 
cumbrances affecting  the  freehold  tenure,  were 
not  accelerated  by  an  enfranchisement  to  the 
tenant  under  the  copyhold  tenure.     If  such  a 
case  should  be  found,  and  it  should  be  consi- 
dered as  law,  the  ground  of  decision  must  be 
that  an  enfranchisement  operates   by  way  of 
enlargement  of  the  estate  of  the  copyhold  te- 
nant;  so  that  the  possession  is  held  under  the 
copyhold  title,  and  consequently  there  is  not 
any  absolute  merger  of  the  copyhold  estate, 
so  as  to  accelerate  the  charo;es  of  the  lord  of 
the  manor  or  other  person,  having  the  estate 
under  the  freehold  tenure.     Such  a  proposi- 
tion, though  it  may  have  been  perfectly  con- 
sistent with  the  principles  of  tenure,  did  not 
prevail  in  those  cases  of  enlargement  of  estates 
for  years.  Sec.  by  release  and  confirmation,  in 
which  the  general  principles,  if  there  be  such 
a  principle  of  law  applicable  to  the  enlarge- 
ment of  the  estate  of  a  copyholder  b}"  enfran- 
chisement, might  have  prevailed  with  refer- 
ence to  the  enlargement  of  an  estate  for  years, 
&c.     It  is  in  vain  to  say  that  the  case  of  a 
copyholder  in  fee,  accepting  an  enfranchise- 
ment, and  the  case  of  a  tenant  in  fee  of  the 
freehold  tenure,  who  accepts  a  release  of  the 
services,  stand  on  the  same  footing.     In  the 
case  of  the  copyholder  the  estate  of  the  free- 
holder passes  by  way  of  conveyajice  from  him 
to  the  copyholder.     The  copyholder's  estate 
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is  extinguished,  and  with  it  the  right  of  com- 
mon, &c.  There  is  the  enhirgenient  of  an 
estate  at  will  into  an  estate  in  fee.  This  is  a 
case  within  the  statute  of  quia  emptoreSy{b) 
but  in  the  case  of  a  release  of  services,  to  a 
person  who  has  an  estate  in  fee  of  the  free- 
hold tenure,  there  is  merely  an  extinguish- 
ment of  the  services.  The  lord  has  not  any 
estate  in  the  land,  but  merely  an  estate  in  the 
seignory  and  in  the  services  ;  and  hence  the 
distinction,  that  when  the  tenant  purchases 
the  manor,  the  tenancy  is  extinguished  in  the 
manor;  while  the  services  are  extinguished  in 
the  land  when  the  tenant  of  the  land  accepts 
a  release  of  the  services. 

The  authorities  collected  to  illustrate  the 
leading  propositions  under  this  division  are 
stated  in  the  margin,  (c) 


22dli/,  As  to  Fersons  who  claim  hy  Descent. 

By  means  of  merger,  as  applicable  to  estates^ 
and  by  means  of  extinguishment,  as  applicable 
to  tenure^  to  services,  and  to  equities.  Sec.  the 
course  of  descent  may  be  varied. 

(5)  21  Ed.  1.  393.  Cro.  Eliz.  160.  360.  Car- 
le) 6  Mod.  67.  SPeercWms.  tor,  23.  Com.  Dig.  Copyhold, 

9.  Andrews,  91.  Vin.  Abr.  Mer~  V.  E.  F.  6.  2  Rep.  17.  2  Verii. 

ger,  361. 363,  364.  Vera.  458.  213.    2  Yes.  J.  b24.] 
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1st,  As  to  estates.  A  posscssio  fratris  may 
be  acquired  so  as  to  make  the  sister  heir  by 
the  union,  and  consequent  merger,  of  the  free- 
hold with  the  inheritance,  (rf)  In  a  former 
pa<^e  it  has  been  shewn,  that  if  there  be  two 
joint-tenants  of  a  manor  and  one  of  them  has  a 
copyhold  tenant,  there  would  be  an  extin- 
guishment for  the  intirety.  (e)  Also  a  man 
may  have  several  estates  descendible  in  a  dif- 
ferent manner;  and  by  reason  of  merger,  the 
course  of  descent  may  be  changed  as  to  all 
these  estates,  except  that  in  which  the  merger 
shall  take  place;  for  example,  a  person  may 
liave  an  estate  for  a  life  or  for  seveial  lives, 
and  that  estate  may  be  descendible  or  rather 
transmissible,  to  the  heirs  of  the  first  purchaser 
of  that  estate,  and  his  mother  or  some  other 
ancestor,  may  have  been  the  first  purchaser : 
he  may  at  the  same  time  have  an  estate-tail, 
of  which  he  himself  or  some  ancestor  may 
have  been  the  donee  ;  and  he  may  at  the  same 
time  have  the  reversion  or  remainder  in  fee, 
descendible  in  a  particular  manner.  The  last 
estate  may  have  been  of  his  own  })urchase, 
and  consequently  be  descendible  to  all  his 
lieirs,  without  any  exception  or  exclusion,  be- 
ginning with  his  paternal  heirs. 

The  estate  for  life,  or  the  estate-tail,  when 

('/)   S(n')i^e?- V.  J\''c(f,  9  Mod.  (c)   Supra,  A76. 

363. 
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v:onvcrted  into  a  base  fee,  may  merge,  or  the 
estate-tail  may  be  enlarged  into  a  fee-simple 
by  means  of  ac  ommon  recovery;  and,  as  a 
consequence,  the  reversion  or  remainder  may 
be  barred,  and  in  effect  cease  to  constitute  any 
part  of  the  ownership. 

As  to  the  estate  for  life,  after  it  shall  be 
merged,  the  ownership  will  be  governed  by 
the  course  of  descent  of  the  estate  in  which 
the  merger  shall  take  place.  For  example, 
when  a  man  has  an  estate  to  him  and  his  heirs 
for  three  lives,  and  that  estate  is  descendible 
to  his  heirs  ex  parte  paternd,  and  becomes 
mereed  in  an  estate  descendible  to  the  heirs 
e.T  parte  maternal  the  maternal  heirs  will  be 
intitled  to  the  possession,  as  well  during  the 
lives,  as  after  the  period  originally  appointed 
for  the  commencement  in  possession  of  the  re- 
version or  remainder. 

So  if  the  estate  for  lives  had  been  descendi- 
ble to  the  heirs  ex  parte  niaierna,  and  that 
estate  had  merged  in  an  estate  of  inheritance, 
descendible  to  the  heirs  ex  parte  paternd,  the 
maternal  heirs  would  have  been  excluded  even 
during  the  lives. 

So  on  the  renewal  of  a  lease  of  an  estate 
for  lives,  descendible  to  the  heirs  ex  parte  ma- 
terud,\.\\c  estate  taken  under  a  new  lease  would 
be  descendible  to  the  heirs  of  the  lessee  in  the 
new  lease,  on  the  ground  that  such  lessee  is 
the  first  purchaser. 

VOL.    I  I  [.  N    N 
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But  sii{)posp  a  trustee  to  have   the  legal 
estate,  in  trust  tor  a  person  and  liis  heirs,  who 
derives  his  title  by  deseent  e.v  parte  materna, 
and  the  lease  to  be  renewed  in  the  name  of 
the  trustee  in  trust  for  the  same  person  and 
his  heirs,  there  are  strong  grounds  for  contend- 
ing that  the  new  estate  obtained  under  the  te- 
nant right  of  renewal,  would  be  descendible  to 
the  same  heirs  as  were  entitled  under  the  ori- 
ginal trust.     The  principle  to  be  extracted 
from  Fenzmck  v.  Wlitford,  and  Earl  Bedford's 
case,  {d)  (a  principle  adopted  by  courts  of  law 
from  courts  of  equity ;)  and  (as  to  uses)  en- 
forced on  courts  of  law,  by  the  statute  of  uses, 
and  the  cases   which   preserve   the  equity  of 
redcnq:)tion  to  the  heirs  who  would  have  suc- 
ceeded to  the  estate  if  it  had  not  been  mort- 
gaged, afford  a  strong  argument  that  a   court 
of  equity  would  preserve  the  trust  in  the  line 
of  descent,  from  the  person  who  Avas  the  first 
purchaser  of  the  original   estate  in  the  trust. 
No    decision    had    occurred    when   the   first 
edition  was  published. 

A  dictum  of  Lord  Hardwicke's(e)  seems  to 
support  the  conclusions,  on  this  point,  which 
are  drawn  in  this  essay. 

2J/?/,  As  to  estates-tail.  When  the  owner- 
ship under  the  estate-tail  shall  merge  in,  or  as 
in  the  case  of  Symonds  v.  Ciidmore,  shall  be 

(d)   1   Leo.    182.     Popham,  {r)   1  Atk.  480,  and  Sanders, 

3  Moor,  718.  note. 
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tinited  to  and  blended  with  the  remainder  or 
reversion  in  fee,  the  owner  of  the  remainder 
or  reversion  in  fee,  will,  for  the  purposes  of 
descent,  be  treated  as  a  purchasing  ancestor, 
and  consequently  the  descent  will  be  to  the 
paternal  heirs,  unless  the  maternal  ancestors 
were  the  first  purchasers  of  the  ovvnership, 
conferred  by  the  remainder  or  reversion. 

But  when  a  person  is  tenant  in  tail  by  pur- 
chase, and  suffers  a  common  recovery,  and 
thereby  enlarges  or  converts  his  estate-tail 
into  a  fee-simple,  the  estate  in  fee,  thus  ac- 
quired, will  be  descendible  to  his  heirs  generalj 
on  the  ground  that  he  was  the  fn^t  purchaser. 
On  the  other  hand,  if  a  maternal  ancestor  had 
been  the  first  purchaser,  the  descent  would 
have  been  in  the  line  of  the  heirs  of  that  an- 
cestor. The  distinctions  and  the  authorities 
on  this  point  are  stated  in  the  1st  Vol.  p.  198. 

But  in  those  cases  in  which  the  ownership 
under  the  estate-tail  merges  in  the  remainder 
or  reversion  in  fee,  the  heirs  of  the  first  pur- 
chaser of  this  remainder  or  reversion  will  be 
preferred,  or  as  the  case  may  recpiire,  will  ex- 
clude all  other  heirs.  A  sister  was  tenant  in 
tail  with  reversion  in  fee,  and  levied  a  fine 
with  proclamations  :  a  nearer  heir  was  born. 
It  seemed  to  the  author,  when  consulted  on 
the  point,  that  the  estate-tail  was  reversed, 
and   discharged    IVom    the    consequences    of 


union  or  merger. 
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As  to  ^Extinguishment. 

It  has  already  been  shewn,  that  on  the 
union  of  the  trust  with  the  legal  estate,  and 
the  consequent  extinguishment  of  the  equit- 
able estate  in  the  legal  ownership,  the  descent 
will  be  governed  by  the  legal  ownership,  as  in 
the  instance  oi  Goodright  on  the  demise  of  (/) 
Aston  V.  Wells  and  o^/iers  and  Doe  v.  Willan.  (g) 

So  that  on  the  union  of  the  equitable  inter- 
est with  the  legal  estate,  the  equitable  interest 
will  be  extinguished,  and  the  title  to  the  legal 
estate  will  govern  the  title  to  the  equitable 
ownership. 

So  on  the  extinguishment  of  a  rent^  Sec.  the 
heirs  to  the  estate  in  the  rent  while  it  was 
subsisting,  will  be  excluded  from  all  benefit. 
Also  on  the  purchase  by  the  lord  of  a  manor, 
of  a  tenement  parcel  of  the  manor,  the  heirs 
to  the  estate  in  the  manor  will  be  intitled  in 
exclusion  of  the  paternal  heirs,  when  the  ma- 
nor is  held  under  a  maternal  descent.  But 
when  the  tenant  of  a  manor  purchases  the 
services  or  seignory  of  his  particular  tenement, 
then  the  services  will  be  extino-uished  in  the 
land,  and  the  heir  to  the  estate  in  the  land, 
if  held  by  descent,  will  be  preferred  to  the 
heirs  of  the  purchaser  of  the  services;  but 

(/)  Dougl.  772.  3    Ves.   J.  [y)  2  B.  and  Aid.  84. 

33  9. 
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as  to  copyhold  lands  held  by  maternal  descent, 
and  enfranchised  to  the  owner  of  the  copj'hold 
tenement,  the  descent  will,  it  is  apprehended, 
be  governed  by  the  purchase  of  the  freehold 
tenure,  and  not  by  the  purchase  of  the  copy- 
hold tenure.  And  yet  in  Kich  v.  Barker,  (h) 
it  is  supposed  that  the  enfranchisement  only 
alters  the  manner  of  the  tenure:  and  an  ob- 
servation has  already  been  made,  in  reference 
to  this  point. 

Also,  though  the  freehold  tenure  should  be 
purchased  in  the  name  of  a  trustee,  so  that  an 
union  and  consequent  extinguishment  under 
the  rules  of  common  law  would  be  avoided, 
yet  the  estate  in  the  copyhold  tenure  will,  in 
equity,  be  attendant  on  the  estate  in  the  free- 
hold tenure ;  and  the  heir  under  the  copyhold 
tenure  will  be  a  trustee  for  the  heir  or  devisee 
under  the  freehold  tenure;  and  customary 
rights  of  common,  &c.  shall  cease;  (i)  and 
after  enfrahchisement  the  customary  right  of 
succession,  (k)  in  favor  of  heirs  in  gavelkind, 
borough  Enolish,  vScc.  &c.  will  cease,  and  the 
common  law  right  take  place.  (/) 

The  cases  of  Goodright  v.  Ser/c,  and  Doe  v. 
White,  are  also  to  be  noticed.  These  cases 
establish  the  proposition  that  a  man  may  have 

(h)  Hardr.  131.  [k]  Dancer  v.  Evdt^   Vein. 

(0   1  Walk.  369.  392. 

(I)   1  Walk.  3Gb. 
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an  estate  in  fee  descendible  to  his  heirs  ex  parte 
paterna,  subject  to  be  defeated  by  an  interest 
imder  an  executory  devise  in  favour  of  his 
mother,  and  descending  to  him  ;  and  these 
two  interests  may  continue  distinct  and  sub- 
sist as  alternate  interests ;  and  the  estate  which 
is  subject  to  the  executory  devise,  if  it  should 
become  absolute  ;  or  if  it  should  be  defeated, 
then  the  estate  arising  imder  the  executory 
devise,  would  govern  the  descent. 

And  it  is  to  be  remembered  that  a  descent 
from  a  testator,  who  creates  contingent  re- 
mainders, will  not  merge  a  particular  estate 
given  to  his  heir  by  the  will,  though  a  descent 
from  any  other  ancestor  would  merge  that 
estate. 

But  if  there  be  a  devise  to  an  heir  for  his 
life,  the  descent  to  him  will  merge  his  estate 
for  life,  if  no  other  person  be  concerned  in 
interest,  (m). 

It  may  also  be  called  to  mind  that  a  de- 
scent to  a  husband,  will  not  extinguish  a  term 
which  he  has  in  right  of  his  wife  ;  nor  will  a 
descent  to  a  wife  extinguish  a  term  in  the  hus- 
band, {ii) 

But  a  descent  will  extinguish  a  term  in  an 
heir,  as  far  as  such  term  may  merge  by  the 
rules  of  law,  and  as  far  as  such  merger  may 

(Hi)   Godbold  V.  Freestone,  3  (n)  Piatt  v.  Sleep,  Cro.  Jas. 

tev.  406.  275. 
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be  without  prejudice  to  the  rights  of  other 
persons,  (o)  who  have  interests  acknowledged 
by  the  rules  of  law  as  distinguished  IVoni  the 
rules  of  equity. 

As  to  Persons  in  Ventre  sa  Mere. 

The  general  rule  is  that  a  child  in  ventre  sa 
mere  is  for  all  purposes  tending  to  its  benefit, 
and  in  some  instances  even  leading  to  its  pre- 
judice, (p)  to  be  considered  as  a  child  actually 
in  existence,  (q) 

At  the  common  law,  singular  as  it  may 
seem,  a  child  in  this  condition,  (r)  might 
have  been  vouched.  In  the  case  of  Reeve  v. 
Long\  (s)  it  was  decided  by  the  court  of 
C.  13.,  and  athrmcd  on  error  by  the  K.  13., 
that  a  contingent  remainder  was  destroyed 
by  the  death  of  the  father,  and  consequent 
determination  of  his  estate,  while  the  child 
intitled  to  that  remainder,  was  in  the  mo- 
ther's womb.  (0  l^^it  that  decision  was  over- 
ruled in  the  House  of  Lords,  contrary,  how- 
ever, to  the  opinion  of  all  the  judges.  i\nd 
the  opinion  of  the  judges  gave  occasion  to 
the  Stat,  of  10  and  11  W.  3.  c.  l6.  which, 
after  reciting  that  "  it  often  happens  that 
"  by  marriage  and  (jther  settleuRiils,  estates 

[o)    Vincent     Lees    case,    3  (7)    1  Inst,  Jll.  I). 

Leon.  IGl.  [r]    Kiiyni.  Kil. 

(p)    Blachhnm  v.  Stables,  2  (v)    1  Salk.  227. 

^czc^  and  Beaincft  068.  "}  iLi- 
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"  are  limited  in  remainder  to  the  use  of  tlie 

"  sons    and   daughters,    the   issue   of   such 

"  marriage,    with   remainders   over,  without 

"  limiting  an  estate  to  trustees  to  preserve 

"  the  contingent  remainders  limited  to  such 

"  sons  and  daughters,  by  which  means  such 

"  sons  and  daughters,  if  they  happen  to  be 

"  born  after  the  decease  of  their  father,  are 

"  in  danger  to  be  defeated  of  their  remainder 

"  by  the  next  in  remainder  after  them,  and 

"  left  unprovided  for  by  such  settlements, 

"  contrary  to  the  intent  of  the  parties  that 

"  made  those  settlements,"  has  enacted,  that 

"  where  any  estate  already  is,  or  shall  here- 

"  after  by  any  marriage  or  other  settlement 

"  be  limited  in  remainder  to,  or  to  the  use 

"  of  the  first  or  other   son   or  sons  of  the 

"  body  of  any  person  lawfully  begotten,  with 

"  any  remainder  or  remainders  over  to,  or  to 

"  the  use  of,  any  other  person  or  persons ;  or 

"  in  remainder  to,  or  to  the  use  of  a  daughter 

"  or  daughters  lawfully  begotten,  with  any 

"  remainder    or    remainders    to    any   other 

"  person  or  persons ;  that  any  son  or  sons, 

"  or  daughter  or  daughters,  of  such  person 

"  or   persons    lawfully    begotten,    or   to  be 

"  begotten,    that    shall    be    born    after   the 

"  decease  of  his,   her,  or  their  father,  shall 

"  and   may    by  virtue   of  such   settlement, 

"  take  such  estate  so  limited  to  the  first  and 

"  other  sons,  or  to  the  daughter  or  daughters, 

"  in  the  same  manner,  as  if  born  in  the  life- 
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*'  time  of  his,  her,  or  their  father;  although 
"  there  shall  happen  no  estate  to  be  limited 
"  to  trustees  after  the  decease  of  the  father 
"  to  preserve  the  contingent  remainder  to 
'*  such  after  born  son  or  sons,  daughter  or 
"  daughters,  until  he,  she  or  they  come  in 
"  esse,  or  are  born  to  take  the  same ;  any 
"  law  or  usage  to  the  contrary  in  any  wise 
"  notwithstanding." 

The  decision  of  the  lords,  enforced  as  it 
is  by  the  enactment  of  parliament,  has  estab- 
lished the  general  rule  as  it  has  been  stated  ; 
and  the  decisions  have  carried  the  principle 
to  the  extent,  that  the  after-born  child  shall 
be  intitled  to  the  rents  faUing  due  in  the 
interval,  between  the  death  of  the  father  and 
the  birth  of  the  child.  The  rule  of  the 
common  law,  as  well  as  the  enactment  of 
the  statute,  is  confined  to  persons  who  are 
to  take  by  purchase.  It  has  not  any  appli- 
cation as  between  persons  intitled  by  descent ; 
and  therefore  the  rents  ^vhich  become  due 
while  a  child  is  in  ventre  sa  mere,  and  who 
when  born  would  become  heir,  will  belong 
to  the  heir  for  the  time  being,  and  not  by 
relation,  to  the  nearer  heir  when  i^orn :  for 
there  may  be  a  long  interval  between  the 
death  of  an  ancestor,  and  the  birth  of  a 
person  who  eventually  may  be  heir  :  thus,  a 
person  may  die  leaving  a  sister  his  heir,  and 
^t  a  great  distance  of  time,  the  father  may 
have  a  son  ;  and  that  son  may  become  heir 
in  exclusion  o4"  the  sister. 
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The  practical  conclusions  to  be  drawn, 
are, 

1st,  That  a  title  depending  on  the  destruc- 
tion of  contingent  remainders,  cannot  be 
deemed  good,  as  against  a  child  in  ventre  m 
mere,  because  such  child  when  born  will  be 
considered  as  in  esse,  so  as  to  prevent  the  de- 
struction of  the  contingent  remainders  ;  con- 
sequently such  title  cannot  be  considered  as 
safe,  during  the  interval,  while  it  shall  be  left 
in  doubt  wheth(2r  there  is  a  child  in  ventre  sa 
mere,  or  whether  such  child  will  or  w^ill  not 
be  born.  Consequently  there  may  be  a  sus- 
pension to  the  right  of  carrying  the  estate  to 
market  duing  the  period  of  uncertainty. 

2dly,  A  title  cannot  be  safely  accepted 
from  a  person  who  is  the  heir  pro  tempore, 
while  there  is  a  possibilit}^  that  a  nearer  heir 
or  even  a  co-heir  may  be  born.  And  it  is 
material  that  the  title  of  such  nearer  heir, 
will  not,  prior  to  the  period  of  its  birth,  be 
aifected  by  nonclaim  on  a  fine,  or  by  the  sta- 
tute of  limitations ;  for  the  statute  will  not 
begin  to  run  against  such  nearer  heir,  until 
such  heir  shall  be  in  existence.  It  is  said, 
that  such  nearer  heir  may  to  the  fine  of  the 
immediate  heir,  plead  partes  Jinis  nihil,  {u) 
Had  not  the  point  been  so  decided,  a  traverse 
admitting  the  seisin  and  avoiding  it,  would 
lave  appeared  to  be  the  more  consistent  pro- 
■  ceding. 

It  is  also  to  be  remembered  that  an  estate 

{n)  Hob.  333. 
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once  vesting  by  purchase,  in  a  person  an- 
swering the  description  of  heir,  would  not  by 
the  common  law,  be  divested  by  the  birth  of 
a  nearer  heir,  unless,  indeed,  the  law  in  this 
respect  has  been  altered  by  the  statute  ;  and 
it  does  not  seem  to  be  altered,  except  as  to 
children  being  in  ventre  sa  mere.  (3^) 

But  under  the  learning  of  uses  and  of  ex- 
ecutory devises,  a  gift  to  a  class  of  persons 
may  give  a  title,  first  to  one  person,  and 
afterwards  open  and  admit  of  a  participation 
by  others.  But  at  the  common  law,  and  under 
the  learning  of  remainders,  a  gift  to  a  class 
of  persons  will  not  admit  to  a  participation, 
any  who  are  born  after  the  determination  of 
the  particular  estate,  though  such  after  born 
persons  might  take  under  a  gift  operating  by 
executory  devise,  or  springing  or  shifting 
use.  (y) 

By  this  distinction,  different  parts  of  the 
certificate  in  Mogg  v.  Mogg,  are  reconciled : 
the  same  words  of  description  having,  under 
different  circumstances,  conferred  a  title  on 
a  different  number  of  the  grandchildren  of 
the  testator. 

(i)    Watkins    on    Pesccnts,  (y)  Mogg  v.  Mogg,  in  Clian- 

136,  138,  140.  ■  eery,   1815,  1816,     1  Mer.  iii 

Rep.  654. 
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25thli/,  Of  Fersons  who  have  collateral  Inter- 
ests or  derivative  Estates. 

It  is  a  principle  of  law  that,  quod  meum  est 
sine  facto,  sive  defectu  7neo,  amitti  vel  in  ali- 
e7ium  transferrin  non  potest,     A  consequence 
of  this  principle,  is,  that,  notwithstanding  the 
merger  or  surrender  of  any  estate  belonging 
to  a  particular   tenant,  the  charges  created 
by  that  tenant,  will  continue  ;    and  so  will 
leases  and  other  estates  derived  or  carved  out 
of  the  estate  so  merged  ;  and  the  rents  and 
conditions  annexed  to  the  reversion,  as  the 
estate   which   becomes  mero;ed,  will  cease  to 
exist.     Hence  the  decision  in  Webb  v.  Russel, 
and  the  case  already  cited   from  Moor,  and 
the  contrasted  case  of  Major  v.  Talbot,  p.  442. 
hence  also   the  language   quoted  in  former 
pages,  (z)     The  character  of  tenant  and  re-f 
versioner  does  on  the  merger  of  this  rever^ 
sion,  cease  between  the  particular  tenant  and 
his   lessee ;    nor  as  to  rents,    services,   reser- 
vations,  &c.  is  the  character   communicated 
to  the  person    in   whose   estate   the  merger 
takes  place.     But  the  policy  of  the  law  es- 
tablishes a  relation  between   the  owner  of  a 
derivative  estate,  and  the  person,  who,  after 
the  merger,  has  the  next  estate  in  reversion 
or  remainder.     Therefore  after  the  merger, 

(s)  9  Rep.  107. 
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the  under-lessee  may  surrender^  (a)  to  the  per- 
son who  has  the  next  estate  ;  or  the  lessee 
may  be  punished  for  waste,  at  the  suit  of  the 
owner  of  that  remainder  or  reversion.  And 
although  prior  to  the  merger  of  the  estate  of 
the  lessor,  there  could  not,  on  account  of  the 
mesne  interest,  have  been  any  merger  of  the 
derivative  interest,  in  the  estate  in  which  the 
merger  of  this  reversion  has  taken  place,  yet, 
after  the  merger  of  this  reversion,  the  deriva- 
tive estate  may  on  its  union  with  the  next 
estate  in  remainder  or  reversion  become 
merged  in  that  remainder  or  reversion.  The 
authorities  applicable  to  this  point  are  Archer  s 
case,  {h)  Bredons  case,  Treport's  case,  IVebb 
V.  Russell,  and  many  other  cases  already 
cited.  And  a  mortgage  has  to  answer  the 
intention,  3  Meriv.  210,  been  kept  on  foot 
for  the  benefit  of  the  personal  representatives, 
though  the  mortgage  was  purchased  by  a 
person  who  had  acquired  the  ecjuity  of  re- 
demption, (c) 

^Gthli/,  Of  Persons  who  have  equitable  Estates. 

Merger  is  not  favored  in  equity,  exct^i)l  lo 
promote  the  intention,  (d)     The  language  of 

[n)  Shep.  Touch.  Chap.  Sur-  Vcs.  38."j.     Tonlmcn  v.  Stccre, 

n-nflf.T.  3  Moriv.21(). 

(b)    1  R.j).  (i7.  {(1)   1  Atk.  092.   Si-c  |).  -lOH, 

{(:)     l-'orbcs    V.    Moffat',     18  ft  se(|. 
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the  books  is  even  that  mergers  are  odious  in 
equity,  and  never  allowed  unless  for  special 
reasons ;  {d)  and  therefore  though  there  may, 
as  to  equitable  estates,  be  an  union  in  equity, 
as  well  as  at  law,  yet  equity  would  not  per- 
mit an  acceleration  df  charges,  incumbrances, 
&c.  as  a  consequence  of  the  union,  agjiinst 
the  justice  of  the  case,  or  contrary  to  the  in- 
tention. But  even  in  equity,  if  a  man  grant 
a  lease  of  the  possession,  while  he  has  merely 
a  reversion  or  remainder  expectant  on  a  prior 
estate ;  yet  on  his  purchase  of  the  particular 
estate,  equity,  proceeding  upon  those  rules 
which  govern  that  court  in  enforcing  specific 
performance  of  contracts,  would  decree  a  lease 
to  operate  on  the  OMnership  thus  acquired, 
subsequent  to  the  lease ;  so  as  to  charge  the 
possession  with  the  lease.  So  a  person  may 
be  discharged  in  equity  from  the  payment  of 
rent,  because  the  person  places  himself  in  the 
condition  of  another  person  who  ought  to 
give  an  indemnity  against  the  rent,  Cocksedge 
V.  Burt  before  Leach,  V.  Ch.  There  was  an 
appeal,  but  the  cause  terminated  by  compro- 
mise, Toulmen  v.  Steer e,  3  Meriv.  210,  is 
founded  on  the  same  principle. 

But  if  a  tenant  in  tail  of  an  equitable 
estate,  with  the  remainder  or  reversion  in  fee 
by  descent,  should  levy  a  fine  with  proclama- 
tions, instead  of  sutfering  a  common  recover}^ 

(c/)  PhilU-ps  V.  PhiUips,  1  P.  W.  41. 
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it  is  probable,  and  indeed  almost  eertain,  that 
the  incumbrances  affecting  the  reversion,  by 
reason  of  the  debts  of  an  ancestor,  would  not 
be  accelerated  in  equity,  as  they  would  be  at 
law,  by  this  union  of  the  ownership  of  the 
equitable  estate-tail,  with  the  equitable  re- 
mainder or  reversion  in  fee.    No  authority  for 
this  precise  point  has   been  found  ;  but  the 
case  of  Phillips  v.  Phillips,  affords  a  principle 
sufficiently  relevant  to  shew  the  rule  of  the 
court.     Li  that  case  (e)  an  existing  estate  pur 
autre  vie,  was  limited  to  one  for  the  life  of  an- 
other, and  was  not  allowed  to  merge  in  an 
estate  which   the   party  had   to  her  and  the 
heirs  of  her  body  :  but   on  her  death  without 
heirs  of  her  body,  her  executors  and  admini- 
strators became  intitled  as  occupants,  in  ex- 
clusion of  the  heir  claiming  by  resulting  trust, 
and  the  remainder-man   or  reversioner ;  and 
on  the  declared  ground  that  merger  is  odious 
in  equity. 

As  to  money  land.  The  union  of  the  title 
to  the  money  in  the  person  who  is  complete 
and  absolute  owner  of  it,  whether  it  be  real  or 
personal  property,  will  extinguish  the  demand. 
The  fund  must  be  taken  as  it  is  found.  (/) 

[e]   Phillips  V.  Fhiliips,  1  P.  (/)    Piiltcny   v.    DarlimjUni, 

Wms.  35.  1  Bro.   Ch.  Cas.    223,  2  Ves. 

Jiin.  175. 
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^Tthly,  Of  Persons  who  are  Creditor^. 

In  the  last  division  notice  was  taken  of  a 
point  applicable  to  creditors  in  reference  to 
equitable  estates ;  but  the  cases  more  rele- 
vant to  the  present  division  are  those  which 
arise  on  the  transactions  of  executors  or  ad- 
ministrators, who  are  as  such  liable  to  the 
debts  of  the  persons  whom  they  represent, 
and  whose  estates  become  merged  in  estates 
belonging  to  the  executors  or  administrators 
in  their  own  rhjht.  Executors  or  admini- 
strators  may  alien  the  assets  of  the  testator 
or  intestate  discharged  from  the  claims  of 
the  creditors.  The  creditors  have  no  specific 
lien  on  the  property,  and  therefore  cannot 
follow  it  at  law,  except  by  execution  against 
the  goods  and  chattels  of  the  deceased,  while 
they  remain  his  goods  and  chattels  unadmini- 
stered.  The  rule  is  the  same  in  equity  as  at 
law,  with  the  exception  of  those  cases  in  which 
there  is  a  fraud  by  pledging  the  goods  of  the 
deceased  for  the  debt  of  the  executor  or  admi- 
nistrator, and  thus  diverting  the  goods  of  the 
testator  from  the  purposes  to  which  they  ought 
injustice  to  be  appropriated. 

After  the  merger  of  a  term  belono;in<>'  to  an 

o  Oct 

executor  or  administrator  in  that  character,  in 
the  reversion  or  remainder  which  the  executor 
or  administrator,  or  the  husband  of  an  exe- 
cutrix or  administratrix  has,  in  his  own  riglit, 
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the  term,  it  should  seem,  no  longer  remains 
the  assets  against  which  an  execution  can  be 
sued  as  part  of  the  goods  of  the  testator  or 
intestate. 

The  law  considers  this  alienation  or  extin- 
guishment of  a  term,  as  a  devastavit ;  making 
the  executor  or  administrator  liable  to  an  ac- 
tion or  process  on  which  execution  may  be 
sued  against  his  own  proper  goods  and  chat- 
tels. Equity,  however,  may  follow  the  assets 
against  the  executor  and  his  representatives. 

So  a  merger  of  the  term  of  an  executrix  or 
administratrix  in  the  reversion  or  remainder  of 
her  husband,  wall  be  a  devastavit  by  the  hus- 
band and  wife,  during  the  coverture,  and  it 
should  seem  by  the  wife  after  the  death  of  her 
husband,  or  other  determination  of  the  cover- 
ture. But  on  general  principles,  and  even  on 
decisions,  the  husband  could  not  be  liable  for 
the  devastavit  at  any  time  after  the  death  of 
his  wife,  or  other  determination  of  the  cover- 
ture, except  when  there  is  judgment  for  the 
devastavit  against  him  and  his  wife  during  the 
coverture,  (g) 

The  authorities  to  be  collected  from  the 
books  are  to  this  effect. 

A  man  had  a  lease  for  years  as  executor,  and 
afterwards  purchased  the  land  in  fee ;  the  lease 
is  extinct,  but  yet  the  lease  shall  be,  against 
the  executor,  as  assets,  (h) 

{g)  Mansonv.    liourn,    Cro.  [h)   Bioko,    ExtiiiL  iiislin)en'» 

Car.  618.  54. 

VOL.  1  II.  O  O 
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A  man  has  a  term  as  executor,  and  pur- 
chases the  freehold  ;  the  lease  is  extinct  at 
law  ;  but  in  equity  its  value  is  assets  ;  for 
though  extinct  as  to  the  executor,  equity  will 
follow  the  interest  ao-ainst  the  executor  and  his 
representatives,  (z) 

It  seems,  if  a  man  has  a  lease  for  years  as 
euecutor,  and  afterwards  he  purchases  the  re- 
version, the  lease  is  extinct,  so,  however,  that 
the  value  is  assets  in  his  hands ;  and  because 
it  is  extinct,  it  seems  to  be  a  devastavit  ad  idti- 
mum  [read  ad  valorem],  (k) 

Two  had^a  lease  for  years  as  executors  to 
I.  S.  and  they  purchased  the  reversion  in  fee, 
the  lease  is  extinct ;  but  they  shall  be  charged 
for  this  as  assets ;  but  where  they  have  this  as 
executors,  and  there  is  a  mesne  lease  in  rever- 
sion for  years,  and  they  purchase  the  rever- 
sion of  the  land  in  fee,  the  first  lease  remains 
by  reason  of  the  mesne  remainder,  [read 
estate.]  (/) 

To  these  may  be  added  the  case  already 
cited,  that,  if  feme  executrix  has  a  term,  and 
she  take  baron,  and  the  baron  purchase  the 
reversion,  the  term  is  extinct  as  to  the  feme, 
if  she  survive,  but  in  respect  of  all  strangers, 
she  shall  account  for  the  value  of  the  term  as 
assets  in  her  hands,  (m) 


{{)  Broke,  Executors,  174.  (m)    Moor,    54.    pi.     157. 

(A)   Broke,  Exting.  57.  Pasch.    5    Eliz.    Anon.      Vin. 

{I)  Broke,  Lease,  63.  A  br.  Extinguishment. 
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Tliat  tlie  term  is  assets  is  an  opinion  to  be 
adopted  with  caution ;  and  to  be  understood 
with  some  qualification.     In  consequence  of 
'annihilating  the  term  by  his  own  act,  the  va- 
lue of  the  term  is  assets  in  the  hands  of  the 
husband  or  executor,  &c. ;  making  the  hus- 
band in  his  hfe-time,  and  his  wife  after  his  de- 
cease, hable  to  that  extent,  as  for  value  re- 
ceived ;  or  for  a  devastavit.     But  at  law,  the 
term   does  not,  it  is  apprehended,  continue 
specifically  liable  to  the  demands  of  the  cre- 
ditors, merely  as  creditors.     This  is  assumed 
to  be  the  result  of  the   cases.     In  some  of 
them,  it  will  be  observed,  it  is  said  the  lease 
is  not  extinct,  especially  as  to  be  assets  in  his 
hands,  as  executor ;  and  if  it  should  be  ex- 
tinct it  should  be  assets  ad  ultimum  (mean^ 
ing  ad  valorem;)  in  others  that  it  shall  be  ex- 
tinct as  to  the  executor  of  the  purchaser,  to 
liave  it  as  a  term  ;  and  in  others  that  it  shall 
be  assets  thouo;li  it  be  extinct.     From  these 
expressions  it  is  evident  that  a  doubt  has  been 
entertained  on  the  point.     That  doubt  seems 
to  be  resolved   into   the  conclusion   that  the 
term  will  be  completely  annihilated  at  law,  as 
at'ainst  the  executor  and  all  other  persons  ; 
and  that  the  value  of  that  term  will  be  assets 
in  the  hands  of  the  executor. 

Thus  in   Charlton  and  others    w    Lou'  and 
others,  {n)   a  case   in  whicli  the  falher  luui  a 

(„)  :}  I'.  Wins.  ;J28. 
o  o  2 
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term,  and  contracted  to  purchase  the  inherit- 
ance, and  died,  liaving  made  his  son  executor, 
who  assigned  the  term  to  attend  the  inherit- 
ance, and  afterwards  took  a  conveyance  of 
the  inheritance,  Lord  Chancellor  Talbot,  said, 
"  It  is  observable  that  the  testator  Henry  Low, 
"  the  father,  had  in  effect  purchased  the  inhe- 
"  ritance,  and  the  son  obtained  a  conveyance 
"  of  the  inheritance  in  conformity  only  to  the 
"  father's  intentions.  The  term,  by  this  as- 
"  sio'nment  m.ade  of  it  bv  Samuel  the  son,  is 
^'  become  not  assets  at  law,  for  which  reason 
*'  the  legatee  cannot  pursue  it  specifically,  but 
"  must  have  her  satisfaction,  as  for  a  devasta- 
"  vit,  out  of  the  executors  assets  ;  for,  as  this 
"case  stands,  the  legal  interest  of  the  term 
"  being  in  trust  for  the  mortgagor,  at  the 
"  time  when  the  mortgage  of  the  inheritance 
"  was  made,  it  was  so  far  a  fraud  on  the 
"  morto;ao-ee,  as  it  was  concealed  from  him ; 
"  and  the  trustees  of  this  term  of  one  thou- 
"  sand  years,  which  was  assigned  to  attend 
"  this  inheritance,  became  trustees  for  the 
*'  mortgagee  of  the  inheritance.  Nay  a  term 
"  assigned  in  trust  to  attend  the  inheritance, 
■"  will,  in  equity,  follow  all  the  estates  created 
"  thereout,  and  all  the  incumbrances  subsist- 
*'  ing  upon  such  inheritance  ;  and  is  so  con- 
"  nected  with  it,  that  equity  will  not  suffer  it 
"  to  be  severed  to  the  detriment  of  a  bona  fide 
"  purchaser,  who  shall  have  the  benefit  of  all 
"  interests  which  the  morto;a«for  had  at  the 
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"  time  the  mortgage  was  made,  unless  against 
"  an  intermediate  purchaser  without  notice. 

"  Therefore  the  judgment  creditor  of  the 
"  mortgagor  must  be  first  satisfied  according 
"  to  the  priority  of  liens  affecting  the  real 
"  estate ;  in  the  next  place  the  mortgagee. 
"  And  as  the  estate  is  to  be  sold  for  the  satis- 
*'  faction  of  creditors,  though  the  sister  who  is 
"  administratrix  of  her  brother  Samuel,  claims 
"  a  debt  but  by  simple  contract,  on  account 
"  of  the  devastavit ;  yet  having  a  right,  as 
''  administratrix,  to  retain  against  all  cre- 
,"  ditors  in  equal  degree,  she  shall  conse- 
."  quently  retain  her  debt  j)rior  to  all  the  sim- 
"  pie  contract  creditors  of  her  brother." 

Though  such  ai'e  the  rules  of  courts  of  law, 
it  is  at  least  probable,  and  therefore   the  law 
has   been   so  stated.,  that  a  court  of  equity 
would   not  suffer  creditors   to   be  defrauded 
by  the  merger  of  the  term  ;  but  would  follov/ 
the  inheritance   while    it  remained  with  the 
executor.  &c.  or  with  the  wife,  or  with  the 
husband,  so  as  to  give  to  the  creditors,  out  of 
the  inheritance,  a  compensation  to  the  value 
oF  the   term  as  assets  l)clono;ing  to   them  in 
ecpiity,  though  withdrawn  from  them   by  the 
rules  of  law.     This,   if  it  be  the  rule  of  the 
.  court,  is  one  of  the  many  exceptions   to  tlu' 
general    rule,   aquitas   scf/iii/iir    lci!;aii.     Tiu- 
case    of  Charlton  v.   Loxv  seems  to  lu^i-ativt! 
the  eciuity,    while  other  cases,   which   [)rove 
that  a  courl  of  ((piity  will   revive   :in    csliilc 
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wliicli  has  been  merged,  to  tlie  prejudice  of  a 
Qestui  qui  trust,  favour  the  equity. 


2Sthli/,  Of  Fersons  who  have  legal  and  equit- 
able Interests  united,  including  attendant 
terms. 

The  exception  to  merger  arising  from  the 
circumstances  that  the  same  person  takes  in 
different  rights,  must  be  also  attended  by  the 
circumstance  that  both  these  rights  are  recog- 
nized by  law,  and  considered  to  be  distinct ; 
and  not  merely  by  the  circumstance  that  one 
of  the  rights  is  legal,  the  other  equitable,  (o) 
And  in  many  instances  in  which  a  legal 
estate  held  in  trust  has  been  merged,  the 
court  has  ordered  a  conveyance  to  be  made 
to  create  a  like  interest,  (p)  Also  to  change 
priorities,  as  between  mortgagees  there  must 
be  a  legal  estate.  (</) 

And  as  a  legal  estate  cannot  merge  in  an 
equitable  one,  it  frequently  deserves  consider- 
ation in  the  application  of  merger,  to  consider 
whether  the  term  be  not  legal,  and  the  inherit- 
ance equitable,  or  e  converso. 

But  there  will  not  be  any  relief  in  equity 
when  the  Untail  of  a  copyhold  is  destroyed 
by  the  descent  of  the  freehold  tenure ;  for 
there  is  a  legal  ownership  of  each  estate;  and 

(o)  Lane,  111.  Str.240,689.  (7)  Str.  689.  Willoufjhbxj.  v. 

(p)  3  Ch.  C.  52.  Supra.  Willoughby,  2  Term  Rep, 


ON  MERGER.  567 

the  extinguishment  is  in  consequence  of  own- 
ership, and  by  the  ordinary  appUcation  of  the 
rules  of  law.  (r) 

It  has  already  been  shewn  that  an  equitable 
fee  may  be  extinguished  in  the  legal  fee,  and 
that  the  purchase  of  the  legal  fee  will  govern 
the  order  of  succession. 

In  general  too,  all  equitable  interests  will  be 
absorbed  in,  and  extinguished  by  the  legal  in- 
terest, as  far  as  they  are  united,  since  the 
legal  estate  will  govern  the  title,  as  far  as 
the  same  person  has  the  legal  estate,  and 
the  benefit  of  that  estate,  as  the  equitable 
owner,  (s) 

But  the  legal  estate  will  not  extinguish 
more  of  the  equitable  interest,  than  is  cor- 
responding to,  and  co-extensive  with  the  legal 
estate. 

Also  it  is  said,  where  a  charge  upon  land 
comes  to  the  same  person,  {t)  that  is  intitlcd  to 
the  land,  unless  he  has  the  same,  or  the  like 
interest  in  both,  there  shall  be  no  extinguish- 
ment ui)on  this  account,  (u)  And  yet  if  a 
charge  belongs  to  a  person  on  whom  an 
estate-tail  descends,  the  charge  will  be  extin- 
guished, (j) 

(r)  2   Vein.   91.    2  Ves.   J.  (u)   Pnce  v.  Scys,  Barn.  Cl>. 

524.  C'as.    120.     See  4  Bro.  C.  C. 

(.v)  Wade  V.    Pfujel,   1    Bro.  400.  and  notes,  Bell's  edit.                 •        .,^ 

C,  C.  3G3.  (.r)  2  l^  W.  ^f:;%^<^  Ts^^ 

(t)  Clerk  w.  Rutland,    Lano,  L^i /^mU^  ^ /^y    ,^rr_///v 

111.  C/ititcr  V.  Jf"iV/ci,  Aiubl.  ^'^^^           77 
24b. 
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This  observation  aifords  a  distinction  be- 
tween legal  and  e(|uitable  estates,  on  the  one 
hand,  and  freehold  and  copyhold  interests,  on 
the  other  hand ;  becanse  the  fee  of  a  copy- 
hold may  be  extinguished  in  a  particular 
estate  of  the  freehold  tenure.  So  if  a  person 
has  a  charge  on  the  inheritance,  and  pur- 
chases an  estate  being  a  portion  of  that  in- 
heritance, th  echarge  will  not  be  eutinguished 
or  suspended,  except  so  far  as  it  affects  the 
ownership  which  the  party  acquires  in  such 
portion  of  the  inheritance. 

The  general  rule  also  is,  that  if  a  person 
has  a  portion  charged  on  the  inheritance,  and 
then  acquires  the  inheritance  in  fee  by  pur- 
chase, the  charge  cannot  be  enforced  by  the 
personal  representatives  to  the  prejudice  of 
the  heirs  or  real  representatives,  unless  there 
be  evidence  of  the  intention  of  the  owner 
of  the  fee,  that  the  charge  should  not 
merge.  (?/)  So  if  a  woman  entitled  to  a  portion 
marry  the  man  whose  estate  is  charged  with  the 
portion,  the  portion  shall  be  extinguished,  (z) 

It  is  otherwise  when  the  inheritance  de- 
scends on  an  infant  intitled  to  a  portion,  or 
when  an  estate-tail  only  (a)  is  acquired,  or 
creditors  would  be  prejudiced,  {b)     But  this 


[y)  Chester  v.  Willes,  Ambl.  (a)   Chandos  v.  Talbot,  P.  W. 

246.  Ambl,  246. 

(z)  9  Mod.  220.  (6)  Arabl.  600.    Compton  v. 

Oxenden,  4   Biown,  C.  C.  402, 
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rule  is  not  applied  as  between  the  representa- 
tiv^es  of  a  lunatic,  (c) 

The  first  of  these  exceptions  to  the  general 
rule  is,  from  principles  peculiar  to  courts  of 
equity,  in  favor  of  infants,  that  a  portion  be- 
longing to  an  infant  shall  not,  (d)  during  her 
infancy,  be  extinguished  to  the  prejudice  of 
the  executors  or  administrators,  for  the  bene- 
fit of  the  heir.  This  point  opens  to  the  ex- 
tensive learning  of  merger  of  portions,  and  it 
would  be  tedious  in  this  place  to  trace  all  the 
distinctions.  There  are  also  some  other 
exceptions  to  the  general  rule  that  the  succes- 
sion shall  be  governed  by  the  legal  and  not  by 
the  equitable  estate ;  for  if  a  person  has  a  term 
of  years  at  law,  and  purchases  the  equitable 
inheritance,  the  term  will  become  attendant 
on  the  inheritance,  for  the  benefit  of  the  heirs, 
in  exclusion  of  the  executors;  or  more  cor- 
rectly speakhig,  the  executors  as  to  the  legal 
estate,  will  become  trustees  for  the  heirs,  (c) 
Also  when  a  copyholder  of  the  legal  estate 
purchases  the  equitable  fee  of  the  freehold  te- 
nure, the  heirs  of  the  freehold  tenure,  though 
jnerely  equitable,  will  be  intitled  to  the  be- 
nefit of  the  legal  estate  of  the  copyhold  tenure. 
These  general  observations  will  be  suilicient 
to  induce  an  investigation   of  tjic   many  and 

(c)    Complon  V,   Oxendcn,   4  2  Vcrn.    318.     4  Bro.    C.  C. 

Bro.  C.  C.  402.  403.     Bell's  edit. 

{d)    Powdl    V.    Mnrrjun,    2  [c)   Chnrllun   v.    Lou:   3    I'. 

Vein.  01.     Thomas  \.  Kcymish,  Wins.  328. 
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nice  clistictions  which  will  be  found  on  an  ex- 
amination of  the  rules  of  courts  of  equity, 
as  applied  between  persons  having  conflict- 
ing rights,  arising  under  like  circumstances. 
The  general  rule,  (/)  however,  is,  "  if  a  man 
*'  has  the  same  interest,  and  absolute  domi- 
*'  nion  and  property  in  the  whole  inheritance, 
"  as  he  has  in  the  term  or  power  for  raising 
"  money  out  of  the  inheritance,  there  it  must 
"  merge,  for  a  man  cannot  have  a  power  to 
"  raise  money  merely  for  my  benefit  out  of  that 
"  which  is  mine.  But  if  there  be  any  ditfer- 
"  ence  in  the  two  interests,  or  any  other  per- 
*'  son  intermediate,  then  there  can  be  no  mer- 
^'  ger  ;  for  if  there  be  any  merger  in  the  first 
"  case,  it  will  change  the  intent  of  the  convey- 
"  ance;  and  in  the  other  case,  there  being  an 
*'  intermediate  estate,  there  is  no  merger  at 
"  law,  no  more  is  there  in  a  court  of  equity  in 
"  the  case  of  a  trust.'' 

And  it  was  held  by  Lord  Chancellor  Hard- 
wicke,  in  the  case  of  IVilloughhy  v.  Willough- 
%> fe)  t^iat  though  the  law  says  that  the  term 
and  the  fee  being  in  different  persons,  they  are 
separate  distinct  estates,  and  the  one  not 
merged  in  the  other,  yet  the  beneficial  and 
profitable  interest  of  both  being  in  the  same 
person,  ecjuity  will  unite  them  for  the  sake  of 
keeping  the  property  entire. 

But  though  a  term  will  not  become  atteii- 

{/)  2  Foabl.  167.  [fj]  1  Term  Rep.  766.    " 
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dant  on  the  inheritance,  by  the  construction 
of  a  court  of  equit}^  except  vinder  the  cir- 
cumstances stated  in  the  general  rule,  yet 
it  may  under  other  circumstances  become 
attendant,  by  the  express  declaration  of  the 
owner  of  the  term,  and  of  the  inheritance,  (h). 

In  this  place  it  will  be  relevant  to  notice 
the  consequence  of  the  payment  of  a  charge 
by  a  person  who  has  a  particular  estate  for 
life  or  in  tail. 

Either  of  these  persons  on  paying  the 
charge  may  by  express  declaration,  by  actual 
assignment,  or  by  any  other  act  which  is 
equivalent  to  a  declaration  or  an  assignment, 
keep  the  charge  on  foot  for  the  benefit  of  his 
personal  representatives.  But  it  was  neces- 
sary that  a  rule  should  be  framed  for  regu- 
lating the  rights  of  representatives  when  no 
declaration  or  assignment  existed  ;  and  the 
courts  of  equity  have,  by  their  decisions  es- 
tablished these  distinctions — First,  when  a 
tenant  in  tail  (i)  having  as  such  power  of 
alienation,  pays  off  a  charge  on  the  estate,  he 
is  considered  to  have  intended  to  exonerate 
the  estate. 

In  order  therefore  to  preserve  the  charge 
for  the  benefit  of  his  jx;rsonal  representatives 
against  the  issue  in  tail,  or  against  the  persons 
in  reversion  or  rcnrainder,  there  must  bo  a 
declaration  or  an  assignment,  demonstrating 

(h)  Scott  V,  Fenhoulel,  1  liro.  (?)  Jmics  v.  AfortjiiHy   I  13ru. 

CIi.  Cas.  C.  C.  '20G.   15  Vcs.  173. 
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an  inUMition  to  preserve  the  charge;  and  heiv 
note  the  (lilleRiice  between  the  payment  ol 
a  charge,  Avhieh  is  a  volnntaiy  act,  and  the 
devolution  of  the  estate  to  him  when  he  al- 
ready has  tlic  charge.  (A) 

iUit  when  a  tenant  for  hfc,  or  even  a  tenant 
in  tail,  (/)  who  is  excluded  i'rom  the  power  of 
alienation,  pays  off  a  charge;  then  prima 
Jacicy  and  in  the  absence  of  evidence,  the 
charge  Mill  continue  for  the  benefit  of  his  re- 
presentatives:  and  in  order  to  extinguish  the 
charge  for  the  benefit  of  the  owners  of  tlie 
estate,  (m)  viz.  the  persons  in  remainder  or 
reversion,  there  must  be  evidence  of  an  in- 
tenti(jn  to  exonerate. 

And  a  person  who  has  a  limited  interest, 
consisting  of  an  estate  for  life,  and  of  a  re- 
mainder or  reversion  in  fee,  subject  to  inter- 
posed estates  in  other  persons,  (ii)  will  be 
considered  only  as  a  tenant  for  life  with  refer- 
ence to  the  charge. 

And  in  all  cases  involving  these  or  similar 
questions,  the  prudent  course  is  by  an  express 
declaration  or  an  assignment,  to  adjust  the 
rights  as  between  those  who  are  to  succeed  to 
the  property  after  the  death  of  the  tenant 
for  Ut'c,  or  the   tenant  in  tail,   by  an   inslru- 

(h)   Chandos  v.  Talhot,   2  P.  (u)    Wyndham    v.    Earl    of 

W.   15  Ves.  173.  Ffjremonf,  Ambl.  753.     Joyics 

(I)    Shrewsbury    v.     SkreicS'  v.  Aforsrav,   1    Bro.  C.  C.  206. 

hiry,   1  Ves.  J.  227.  St.  Paul  v.  Lord   Dudley  and 

('")    1^0.  U'nrd,  IT;  Vts.  1G7. 
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ment  which  shall  fully  and  clearly  express 
the  intention. 

As  connected  with  the  subject  it  may  also 
be  observed,  that  when  an  estate  is  incu^i- 
bered  by  .an  ancestor,  or  former  owner,  and 
some  of  these  incumbrances  are  discharged 
by  the  succeeding  owner,  then  as  between 
the  other  incumbrances,  and  the  owner,  the 
owner  will  be  intitled  to  stand  in  the  place 
of  those  persons,  whose  incumbrances  he  has 
discharged,  and  to  obtain  the  like  priorit}^ 
(Sec.  Even  the  benefit  of  a  mortgage  may 
be  kept  on  foot,  notwithstanding  the  })ur- 
chase  of  the  equity  of  redemption  ;  so,  how- 
ever, as  not  to  charge  the  mortgagor  per- 
sonally, (o)  But  by  purchasing  the  equity  of 
redemption  and  becoming  owner  liable  to  in- 
cumbrancers, the  charges  of  other  mortgagees 
may  gain  priority,  (p)  Yv  hen  a  man  has  cre- 
ated various  incumbrances,  and  discharges 
some  of  them,  such  exoneration  will  be  for 
the  benefit  of  the  other  incumbrancers,  so  as 
to  accelerate  their  charges,  and  give  to  them 
the  benefit  of  the  exoneration. 

(o)    Forbes   v.    Moffatl,     IS  []))     Touhn'n.   v.    S'ccrc,    .'3 

Vcs,  384.  Mcrriv.  81. 
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^<)thli/f  As  to  Persons  who  have  a  prior  Titles 
and  who  are  interested  in,  or  may  he  affected 
bij,  the  Consequences  of  a  Merger, 

Lastly,  Of  Persons  ze)ho  have  collateral  Claims 
upon,  or  Interests  derived  out  of  both  or 
either  of  the  Estates,  which  are  united;  and 
tinder  this  Head  of  the  Acceleration  of  the 
Estate  in  Reversion  or  Remainder  as  a  Con- 
sequence of  the  Merger, 

The  material  points  properly  belonging  to 
these  several  heads  have  in  effect  been  already 
examined.  To  give  a  summary  view  of  their 
application  is  all  that  remains  to  be  performed. 

The  general  rule  is,  that  a  stranger  or  third 
person,  shall  not  be  prejudiced  by  merger  ; 
and  hence  the  case  in  Co.  Litt.  {q)  already 
cited,  "  that  if  tenant  for  life  surrender  to 
"  him  in  reversion,  being  within  age,  he  shall 
"  not  have  his  age,  for  that  should  be  a  pre- 
"  judice  to  a  stranger  who  is  become  a  de^ 
"  mandant  in  a  real  action." 

But  strangers  may  be  benefited  by  or  in 
consequence  of  a  merger.  Thus  a  title  by 
dower  or  curtesij  may  arise  ;  an  interesse  ter^ 
mini  may  commence  in  estate;  the  protection 
from  an  action  of  waste,  by  reason  of  a  mesne 

(7)    1  Inst.  33s.  b. 
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interposed  estate  of  freehold,  may  cease  in 
consequence  of  the  merger ;  and  a  person 
who  has  a  right  of  action,  may  be  obhged  to 
sue  one  person  instead  of  suing  another  per- 
son, though  an  infant,  because  the  freehold 
which  was  in  one  person  has  by  the  merger, 
been  changed  to  another  person. 

In  regard  to  benefit,  it  has  been  shewn  that 
a^editors  who  have  claims  on  a  reversion  or 
remainder,  may  prosecute  those  claims  against 
the  possessor,  by  reason  that  the  reversion  or 
remainder  has,  by  merger,  become  an  estate 
in  possession.  So  a  rent-charge,  granted 
by  a  person  who  has  a  reversion  or  remainder, 
may  become  a  charge  on  the  possession,  be- 
cause the  particular  estate  is  determined  by 
merger,  and  the  reversion  or  remainder  acce- 
lerated. 

Also  a  charge  on  the  particular  estate  may, 
notwithstanding  this  merger,  continue,  on  the 
ground  that  the  person  intitled  to  this  rent, 
cannot  be  prejudiced  by  the  merger,  (.s)  The 
general  effect  of  merger,  as  it  has  aheady  been 
shewn,  is,  as  between  the  particular  tenant, 
whose  estate  is  merged,  and  the  reversioner  or 
remainder-man,  to  bring  the  reversion  or  le- 
mainder  into  the  same  place  and  like  condi- 
tion, as  if  the  particular  estate  had  never  ex- 
isted, or  had  determined  by  completing  the 
period  of  its  continuance  :  at  the  same  lime, 
the  particular  estate  is,  for  all  (lie  pui  poses  of 

(s)   ,..  411. 
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title,  to  be  contemplated  by  the  lawyer,  as 
having  existed,  and  as  continuing  in  point  of 
title,  though  determined  as  an  estate ;  and  tlie 
charges,  by  way  of  reiit,  judgment,  annintif, 
and  under-leases,  to  have  continuance  in  like 
manner  and  for  the  same  time,  as  if  the  parti^ 
cular  estate  were  actually  continuing.  (0 

A  few  particular  cases  may  be  noticed. 

1st,  A  charge  on  a  lunatics  estate,  falling  in 
to  him  as  representative  to  his  sister,  shall 
sink  for  his  heir  at  law.  (w)  This  point  is 
referred  to  the  ground  that  there  is  no  equity 
between  the  heir  at  law  of  a  lunatic,  and  his 
personal  rcj)rcsentatives.  {x) 

Cdly,  By  the  surrender  and  consequently 
by  the  merger  of  a  mesne  estate  of  freehold, 
a  reversioner  or  remainder-man  may  complete 
his  right  to  maintain  an  action  for  zcaste,  (?/) 
and  may  give  liim  that  seisin,  under  which  a 
writ  of  right  may  be  maintained. 

The  case  in  Perk.  s.  625,  proves  that  a  title 
to  dower  may  arise  in  consequence  of  merger. 

So  a  privilege,  as  exemption  from  punishment 
for  zcaste,  which  was  annexed  to  an  estate,  may 
bo  lost  by  the  merger  of  the  estate,  to  which 
that  jirivilege  was  annexed,  (z) 

So  by  the  enlargement  of  an  estate  the  pri- 

(')  p.  'I'M.  b.    Gwill.      Eacon,   W^astc   I. 

(t/j    4   Bro.    Ch.   Ca.    3:)7.  1  Inst.  339.  b. 
Comyton\.  Oxenden.  [z]  Bowles's  cz'ie,  11  Rep. 

(x)  OxcTulcn  V.   Cnniptnv,  4  (a)  Shep.  Touch.Chap.  Coii- 

Bro.^'C.  402.  firmation. 

{ J/)  PacjcCs  case,  •)  Rep.  7G. 
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vileges annexed  to  the  estate  which  is  enlarged, 
will  cease,  (a) 

Thus,  if  lessee  for  years  or  for  another's  life, 
be  without  impeachment  of  waste,  and  the 
lessor  confirm  to  him  for  his  own  life,  and  omit 
a  clause  of  exemption  from  waste,  his  privi- 
lege is  gone,  and  the  estate  is  become  punish- 
able for  the  waste,  or  if  there  be  a  clause  of 
exemption,  then  the  right  of  committing 
waste  is  under  the  new  and  not  under  the  old 
grant,  (b) 

This  is  an  example  of  a  new  estate  introduced 
by  the  confirmation,  <Scc.  which  has  caused 
the  merger  of  the  particular  estate,  and  as  a 
consequence  the  extinguishment  of  the  privi- 
le^e  annexed  to  that  estate. 

If  the  lessor  confirm  the  estate  of  liis  lessee 
for  life,  with  this  clause,  to  hold  without  im- 
peachment of  waste,  this  is  a  good  coniirma- 
tion  to  change  the  quality  of  estate,  so  far  as 
to  make  it  dispunishable  for  waste ;  or  more 
correctly,  it  is  the  annexation  of  a  vers)  \)v\v\- 
lege  to  an  old  estate,  (c) 

It  remains  to  notice  the  effect  of  merger  on 
the  statute  of  limitations  and  of  nonclaim  on 
fines.  These  statutes  never  operate,  except 
against  rights  and  titles  of  entry,  and  of  action. 
An  estate  while  it  remains  an  estate,  cannot 
be  barred  by  either  of  these  statutes.  There- 
fore persons  having  rights  or  titles  in  respect 

[h)  Liu.  s.  573.  (c)   Lilt.  s.  .07S. 
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of  successive  estates,  cannot,  it  is  apprehended, 
cause  the  effect  of  surrender  or  merger  of  the 
right  or  title  to  a  particuhir  estate,  so  as  to 
accelerate  the  right  of  the  person  who  is  inti- 
tled  under  the  reversion  or  remainder,  to  pur- 
sue his  remedy  and  prosecute  his  right.  Such 
merger,  surrender,  or  extinguishment  would 
prejudice  the  person  who,  under  the  statute  of 
limitations,  or  under  the  non-claim  on  a  fine, 
had  acquired  a  title,  as  against  the  rightful 
owner  of  the  particular  estate.  But  if  lessee  for 
years  be  ousted  and  he  in  the  reversion  dis- 
seised,  and  the  lessee  release  to  the  disseisor, 
the  disseisee  may  enter,  {d)  for  the  term  for 
years  is  extinct.  But  otherwise  it  is  in  the 
case  of  a  lessee  for  life;  for  the  disseisor  hath 
a  freehold,  whereupon  the  release  of  a  tenant 
for  life  may  enure:  but  the  disseisor  hath  no 
term  of  years,  whereupon  the  release  of  fhe 
lessee  for  years  may  ensue. 

On  these  distinctions  it  is  observable  that 
the  release  is  to  the  disseisor  and  not  to  the 
disseisee.  After,  as  well  as  before,  the  release, 
the  person  intitled  to  the  reversion  may  main- 
tain his  real  action,  and  recover  the  seisin ; 
and  the  disseisor  cannot  insist  on  the  term 
as  a  protection,  since  he  himself  has,  by  his 
own  act,  caused  the  extinguishment  of  the 
term;  and  therefore  after  recovery  in  a  real 
action  the  disseisor  may  maintain  ejectment ; 

{(J)    1  Inst.  25C.  b,  275.  a. 
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and  it  is  material  to  this  case,  and  to  many 
others  of  a  similar  nature,  that  a  man  can  ne- 
ver have  a  term  for  years,  unless  there  be  a 
reversion  or  remainder  in  some  other  person  ; 
and  the  disseisor  can  never,  after  such  release, 
alleoe  that  he  is  the  owner  of  the  term,  so  as 
to  be  tenant  to  the  person  who  had  the  rever- 
sion or  remainder.  But  when  there  is  a  dis- 
seisin of  tenant  for  life,  and,  as  a  consequence, 
(with  the  exception  of  the  King  (e) )  of  a  per- 
son who  has  the  remainder  or  reversion,  then 
the  release  by  the  tenant  for  life  operates  by 
way  of  confirmation  of  title,  by  adding  the 
rio[ht  to  the  seisin;  and  no  real  action  can  be 
maintained  by  the  person  who  has  the  rever- 
sion or  remainder  until  the  determination  of 
the  time  of  enjopnent  conferred  by  the  estate 
for  life. 

And  when  the  termer  for  years  is  barred, 
and  no  release  taken,  then  it  should  seem  that 
the  disseisor  may  protect  himself  in  the  pos- 
session during  the  term. 


Thus,  after  the  labor  of  twenty-five  years, 
and  an  attempt  to  collect  all  the  material  au- 
thorities which,  during  that  period,  have  oc- 
curred to  the  notice  of  the  writer  of  these  ob- 
servations, this  volume  will  be  closed.     Every 

{c)    Co.  Litt.  :57.  a.  Witrl,twicl<,  l(i2. 
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day's  experience  has  more  fully  satisfied  him 
of  the  importance  of  this  subject ;  a  subject 
which  has  hitherto  escaped  general  attention, 
and  been  neglected  for  want  of  some  work  to 
bring  the  authorities  into  one  view,  and  shew 
their  practical  application.  Should  the  reader 
derive  as  much  useful  knowledge  from  the  pe- 
rusal as  the  author  has  done  in  the  collection 
of  the  materials,  his  end  will  be  fully  attained. 

It  was  intended  to  have  introduced  the 
learning  of  surrenders  into  this  volume  ;  but 
the  subject  of  merger  has  been  enlarged  to 
three  times  the  extent  of  the  plan,  as  designed 
when  the  fust  part  of  the  work  was  sent  to 
the  press. 

The  subject  of  surrenders  will,  on  this 
account,  be  reserved  for  the  first,  or  some 
succeeding  chapter  of  the  fourth  volume  of 
this  work.  And  at  the  end  of  that  volume  a 
digested  index  of  the  subjects  in  this  volume, 
and  of  the  subjects  to  be  introduced  into  the 
fourth  volume,  will  be  inserted.  To  have 
added  an  index  at  present,  would  have  in- 
creased this  volume  to  an  inconvenient  size. 


END  OF  VOL.  III. 
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